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THE ANTITRUST LAWS AND MONOPOLY* 


Epwarp H. Levit 


HERE is a strong anti-monopoly tradition in this country. The 
word monopoly like cartel has an evil sound. As Gouverneur 


Morris wrote to Livingston in 1811, “the word ‘monopoly’ is of 
dangerous efficiency . ... it may turn the current of opinion against you.””* 
The Sherman Antitrust Act embodies this tradition against monopoly. 
Yet concentration of economic control in the sense that a few companies 
together control the major output of an industry is the standard pattern 
of American business. The existence of a strong anti-monopoly tradition 
and of great economic concentration represents a confusion in the anti- 
monopoly tradition itself. We are not sure whether we are against monop- 
oly or the abuses of monopoly. We do not know whether we want regu- 
lated competition or regulated monopoly. We do not know whether we are 
opposed to size or merely to unreasonably high prices. The confusion is 
deep and is a part of the tradition. 


I 


The tradition has at least four parts to it. 

It was the fear of exorbitant prices which led to the passage of penal 
statutes against forestalling, regrating and engrossing.’ The strength of 
the fear and the common-law heritage is indicated by the continued life in 
these statutes in England after their repeal. “There was scarcely a family 
in the realm that did not feel itself aggrieved by the oppression and ex- 

* Given as a lecture Dec. 11, 1946, in the course on “Current Problems in Antitrust Law” 
at the Practicing Law Institute in New York City. 
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tortion which the abuses naturally caused. Iron, oil, vinegar, coal, lard, 
starch, leather, glass could be bought only at exorbitant prices,” Lord 
Macaulay reminds us.* The high rates charged by monopolies were the 
targets in this country of the Patrons of Husbandry and the populist 
parties.‘ The Republican party platform of 1888 was for legislation to 
prevent undue charges and to prevent unjust rates. The Democrats were 
against combinations which enrich the few by robbing the body of our 
citizens.5 

But the fear of monopoly was not limited to a fear of high prices alone. 
The monopolizer, as opposed to the man who merely possessed a monop- 
oly, was one who worked his abuses on the public. And the abuses included 
high prices. But the monopolist and the monopolizer, when the monopoly 
was state conferred, shared one thing in common; they worked the abuse 
of denying access of the market to others. And so it has been frequently 
urged that our heritage of an antipathy toward monopoly is really an 
heritage against the government grant which by conferring a property 
right in the exclusive possession of a field of business denied equality of 
opportunity.* The protest against monopoly was a protest against the 
favorites of government. It is only by analogy, we are told, that the courts 
have been able to reason from the illegality of the monopoly obtained by 
the exclusive government grant, as in the Case of Monopolies, to “the 
illegality of any control of the market no matter how secured.” 

Our heritage against monopoly then is a heritage against exorbitant 
prices, unnaturally secured, and against the assertion of the exclusive 
right to do business based on a grant of government. But to these must 
be added also a belief in the rights of man.* It is the right of every man to 
be free of restrictions except those recognized by law. It is the right of 
every man to engage in business and to seek his opportunity. It would be 
too much to say that this recognition of the rights of man implied a recog- 
nition of the merits of the free and competitive society. Governmental 
price fixing in the colonies was well known and widely practiced. And the 
right of every man to engage in business might include the right to be suc- 


31 Macaulay, History of England 67 (Lovell, New York); Naujoks, Monopoly and Re- 
straint of Trade under the Sherman Act, 4 Wis. L. Rev. 386 (1928). 
, 4 Jones, Historical Development of the Law of Business Competition, 36 Yale L.J. 42, 207 

1926). 

5 Knauth, The Policy of the United States towards Industrial Monopoly 16-17 (1913). 

* Mason, Monopoly in Law and Economics, 47 Yale L.J. 34, 37 (1937). 

? Jaffe and Tobriner, The Legality of Price-Fixing Agreements, 45 Harv. L. Rev. 1164, 1166 
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§ Holdsworth, Industrial Combinations and the Law in the Eighteenth Century, 18 Minn. 
L. Rev. 369 (1934). f 
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cessful. This might include the right to emerge as a monopolist, albeit a 
monopolist who is not a “‘monopolizer’’® in that he does not abuse his 
earned position by charging exorbitant rates. 

“It is remarkable,” Mr. Chief Justice White was later to say with some 
satisfaction in the Standard Oil case, “that nowhere at common law can 
there be found a prohibition against the creation of monopoly by an in- 

After all, this was but an instinctive recognition of the 
truisms that the course of trade could not be made free by obstructing it, 
and that an individual’s right to trade could not be protected by destroy- 
ing such right.””** Somewhat along the same line, Mr. Justice Holmes was — 
also to declare, presumably as a decisive step in a dissenting opinion, “I do 
not expect to hear it maintained that Mr. Morgan could be sent to prison 
for buying as many shares as he liked of the Great Northern and the 
Northern Pacific "* One boast of the American tradition, as Mr. 
Kales noted somewhat anxiously, although hopefully, was “there is no 
limit under the American law to which a business may not independently 
grow.” 

The right of every man to engage in business free of restrictions not 
imposed by law, the necessity to guard against exorbitant prices, and op- 
position to governmental grants to favorites—these are the first themes 
of the Anglo-American tradition against monopolies. The colonies de- 
veloped an additional theme and one always popular. They were opposed 
to other people’s monopolies and restrictions on trade imposed upon them 
from afar. In later days the farmers of the middle west would rally against 
the monopolistic practices of the “eastern interests’; the west and the 
south would protest against their colonization by the trading companies 
of the north, and the country as a whole could be united against foreign 
monopolies, particularly German cartels. This theme began early. It was 
present at the Boston tea party. It was present in our first negotiations 
with the British after independence was secured. The control of commerce 
by the federal government was considered to be particularly useful as a 
means to deal with British monopolistic practices. So opposed were we to 
British monopolies that we were willing to counterattack with our own if 
necessary.'? The roots of the Web8-Pomerene Act are indeed deep. 

* Adler, op. cit. supra note 2, at 261; Morawetz, The Supreme Court and the Antitrust 
Act, 1o Col. L. Rev. 687, 695 (1910). 

* Standard Oil Co. of New Jersey v. United States, 221 U.S. 1, 55-56 (1911). 

™ Northern Securities Co. v. United States, 193 U.S. 197, 409 (1904). 


™ Kales, Good and Bad Trusts, 30 Harv. L. Rev. 830, 852 (1917), quoting the district court 
opinion in the International Harvester case. 


*3 Jones, op. cit. supra note 4, at 207,209. 
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So strong was the tradition against monopoly in this country in the 
early days, so efficient and unpleasant the word, that not only were pro- 
hibitions against it adopted in early state constitutions, but Thomas Jef- 
ferson writing from Paris protested against the failure to include an ex- 
plicit provision outlawing the evil in the federal constitution.’4 It would 
be an understatement to say this tradition is still with us. “During the 
past half century the United States has developed a tradition in opposi- 
tion to private monopolies. The Sherman and Clayton Acts have become 
as much a part of the American way of life as the due process clause of the 
Constitution,” President Franklin Roosevelt wrote to Secretary Hull on 
September 6, 1944. Courts today can and do repeat by rote the assurance 
that Congress has decreed that “competition, not combination, should be 
the law of trade.’’*5 And it has become traditional, also, to greet victories 
or defeats on the battlefield of the Sherman Act with a fervor only slightly 
less than hysterical. Thus we are told that the effect of a decision of the 
Supreme Court in a Sherman Act case is as great in its effect upon the wel- 
fare of our country “as would be the results of decisive battles in a great 
war.””* The tradition in this country against monopoly is strong. 

But it is confused. And those who wish to monopolize can make use of 
that confusion. 

The traditional way to make use of that confusion by those who wish 
to monopolize is to point out that every property right is in some sense a 
monopoly right.'? The successful competitor achieves greater property 
rights. He may in fact become the sole occupier of the field. But this is be- 
cause he has been a successful competitor. If it is said that he is a monopo- 
list then every act of successful competition is an act of monopoly. So runs 
the argument. Our tradition does not make him a monopolist because he 
holds no exclusive grant from the king. If others may still enter the field, 

% 2 The Writings of Thomas Jefferson (1853): Letter to James Madison (Paris, Dec. 20, 
1787), at 329; Letter to A. Donald (Paris, Feb. 7, 1788), at 355; Letter to James Madison 
(July 31, 1788), at 445: “The saying there shall be no monopolies, lessens the incitements to 
ingenuity, which is spurred on by the hope of a monopoly for a limited time, as of fourteen 
years; but the benefit of even limited monopolies is too doubtful, to be opposed to that of 
their general suppression.” 3 The Writings of Thomas Jefferson 100 (1853), Letter to James 
Madison (Paris, Aug. 28, 1789): Meee the folloging alterations and additions would have 
pleased me. . . . Article 9. Monopolies may be allowed to persons for their own production in 


literature, and their own inventions in the arts, for a term not exceeding —— years, but for 
no longer term, and for no other purpose.” 


*8 National Cotton Oil Co. v. Texas, 197 U.S. 115, 129 (1905); United States v. Crescent 
Amusement Co., 323 U.S. 173, 187 (1944). 

*® Levy, A Contrast between the Antitrust Laws of Foreign Countries and of the United 
States, 167 Annals 125 (1930), quoting Mr. Justice Clarke; also in Levy, The Sherman Act 
Is Dutworn, It Should Be Amended, 13 Va. L. Rev. 597 (1927). 

"7 Fetter, The Masquerade of Monopoly 33 (1931). 
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or, better yet, if there are a few left, he has no monopoly. All that he has 
done is to assert the right of man to the freedom of competition. It is only if 
he has abused this privilege by conduct outside the normal methods of busi- 
ness or by charging exorbitant prices that we will regard him as a monop- 
olist. 

For the greater part of its history, the Sherman Act has as a practical 
matter adhered to the abuse theory when applied to closely knit combina- 
tion or monopoly cases. As a theoretical matter this is not strictly true. 
It is not true because the cases themselves are not clear. It is also not true 
because it is quite possible to point to dramatic deviations from the abuse 
theory. For example the Northern Securities case does not go on the abuse 
theory."* It appears to go on the theory that a combination of competing 
units is bad in itself. But the railroad cases really are in a class by them- 
selves." They are public utility cases.*® The units were tangibly immense. 
And there was a recognition that the units themselves were monopolistic.” 
This might have led the court to the conclusion that the Sherman Act did 
not apply or if it did apply then it did so with greater leniency than else- 
where.” But the contrary was the result. Possibly the feeling was that it is 
better not to add one monopoly to another. The stricter application of the 
Sherman Act to railroads, which is an undoubted fact, finds an analogy 
today in the treatment of patents under the Sherman Act, or, more accu- 
rately, the general law.*? And the basis for the treatment is probably the 
same—a franchise has been given; it is necessarily monopolistic; an at- 
tempt to extend the franchise will be carefully scrutinized. 

In describing the effect of Supreme Court cases in Sherman Act monop- 
oly suits, it is important to remember that there are not many such opin- 

*8 Northern Securities Co. v. United States, 193 U.S. 197 (1904). 


19 Tbid.; United States v. Terminal R. Ass’n of St. Louis, 224 U.S. 383 (1912); United States 
v. Union Pacific R. Co., 226 U.S. 61 (191 2); United States v. Reading Co., 226 U.S. 324 (1912); 
United States v. Reading Co., 253 U.S. 26 (1920); United States v. Lehigh Valley R. Co., 
254 U.S. 255 (1920); United States v. Southern Pacific Co., 259 U.S. 214 (1922). 


2° See the argument for the United States in United States v. Joint Traffic Ass’n, 171 U.S. 
505, 556-57 (1898); United States v. American Tobacco Co., 221 U.S. 106, 114 (1911). See, 
also, Kales, op. cit. supra note 12, at 830-33; Reuschlein, Aluminum and Monopoly: A Phase 
of an Unsolved Problem, 87 U. of Pa. L. Rev. 509, 516 (1939). 

* See the concurring opinion of Mr. Justice Brewer in Northern Securities Co. v. United 
States, 193 U.S. 197, 363 (1904): “It must also be remembered that under present conditions a 
single railroad is, if not a legal, largely a practical, monopoly, and the arrangement by which 
the control of these two competing roads was merged in a single corporation broadens and 
extends such monopoly.” Cf. United States v. Union Pacific R. Co., 226 U.S. 61, 83 (1912). 

™ Application of the Sherman and Clayton Acts to Holding Companies Organized by 
Parent Railroad Corporations, 78 U. of Pa. L. Rev. 652, 654 (1930). 

*3 Morton Salt Co. v. Suppiger Co., 314 U.S. 488 (1941); Mercoid Corp. v. Mid-Continent 
Co., 320 U.S. 661 (1944). 
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ions, that the cases take a considerable amount of preparation before they 
can be brought, and that within the practical limitations of even a well 
financed staff, which the Antitrust Division normally has not had, only 
a very few cases could be brought in any event. The opinions of the Su- 
preme Court in this field then have an unusual importance since it is their 
interpretation by business men and by the administration which may de- 
termine the trend in American industry to the extent that any law can do 
so. Even if the interpretation is wrong, it will still determine the trend. 
Dictum is very important in the monopoly cases. 

It is for this reason that it is probably accurate to say that as a practical 
matter for most of its history the Sherman Act has adhered to the abuse 
theory. .The Standard Oil,* American Tobacco,* and United States Steel* 
cases mark the direction. And this is so even though it is not clear what 
theory the court thought it adopted in any one of the cases. 

It is probably unfortunate that the Standard Oil and American Tobacco 
cases were such good prosecution cases. The presence of enormous abuses 
in both made it unnecessary for the court to make up its mind about the 
basis of the Sherman Act. There were huge profits, espionage, local price 
cutting and rebates in the Standard Oil case.*” In the tobacco case, the 
United States could argue, “if duress, and wicked and unfair methods are 


essential, they all appear.’”** The truth is, of course, that in most monop- 
oly casés, if the court has a mind to do so, it can find abuses. As Mr. 
Brandeis stated in testifying before a Senate committee in 1912, he had 
not dealt with a monopoly situation where there were not also abuses.” 


* Standard Oil Co. of New Jersey v. United States, 221 U.S. 1 (1911). 

*$ United States v. American Tobacco Co., 221 U.S. 106 (1911). 

*¢ United States v. United States Steel Corp., 251 U.S. 417 (1920). 

7 Handler, Unfair Competition, 21 Iowa L. Rev. 175, 214-16 (1936). 

** Argument for the United States in United States v. American Tobacco Co., 221 U.S. 
106, 112 (1911). 

** Hearings before the Senate Committee on Interstate Commerce, 62nd Cong. rst Sess., 
at 1167 (1912): 

“SENATOR CummINS: Do you believe that a corporation can be so offensive to the anti- 
trust law on account of its size, even though it does not employ any of the vicious or unjust 
practices that have been characteristic of some of the trusts of which you have spoken? 

“Mr. Branvets: I should think it certainly might if it originated in combination. 

“SENATOR CumMINS: Ought there not, therefore, be some instrumentality of the law that 
would determine how large a corporation should become or be, even before it may be finally 
condemned through a prosecution against it under the antitrust law? 

“Mr. BRanpeEIs: I am inclined to think yes. Perhaps if I might— 

“SENATOR CumMMINS: Do not confine yourself to categorical answers, but give us your views 
upon the subject that may be contained in the question. 

“Mr. Branpets: I thank you. I have had no belief that up to the present time a question 
had arisen to any corporation in that narrow form in which you put it; that is, each one of the 
large corporations I have had to deal with have been objectionable on grounds other than size 
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It would have been a simple matter in view of the Gary dinners and the 
use of the basing point system, for example, for the court to have found 
abuses in the United States Steel case.** 

The United States Steel case and the International Harvester case™ gave 
currency to the doctrine that size is no offense under the Sherman Act. 
That was not precisely what the Court said in either case. In both in- 
stances it was careful to use the word “mere.” This however did not help 
clarify any precise meaning of the decisions. In the Umited States Steel 
case, possibly the trouble was that the size was not sufficiently big, for the 
corporation had less than 50 per cent of the steel market in general when 
the case was decided. The Court was impressed by the need the corpora- 
tion felt to sit down with its competitors to determine prices. It made of 
such an abuse the proof of a lack of power. So one could argue that the 
Steel case is at least consistent with the proposition that the application 
of the act depends not on abuses but on either the existence or the asser- 
tion of the power to dominate. The effect of the decision was catastrophic, 
however, if one were interested in preventing the merger and concentra- 
tion movement in the United States. Nor did the International Harvester 
case help, although that case was peculiar in that it could be said that the 
company had done what it said it would and should not be held to higher 
standards. Be that as it may, the Harvester case underlined the insuffi- 
ciency of size as any violation, and raised the permissible percentage figure 
to 64 per cent. 

It must be admitted also that to say that the Sieel and Harvester cases 
affixed the abuse theory on the Sherman Act does not dispose of problems 
of size or percentages of control. Acts which might otherwise constitute 
merely. I have considered and do consider that the proposition that mere bigness cannot be an 
offense against society is false, because I believe that our society, which rests upon democracy, 
cannot endure under such conditions. Something approaching equality is essential. You may 
have an organization in the community which is so powerful that in a particular branch of the 
trade it may dominate by mere size. Although the individual practices may be according to 
rules, it may be, nevertheless, a menace to the community; and I may add further that, in 


my opinion, it was bad legislation which removed all limits to the size of corporations, as we 
did from 10 to 20 years ago.” 


3° United States v. United States Steel Corp., 251 U.S. 417 (1920). 
# United States v. International Harvester Co., 274 U.S. 693 (1927). 


%# United States v. United States Steel Corp., 251 U.S. 417, 451 (1920): “But we must 
adhere to the law, and the law does not make mere size an offense or the existence of 
unezerted power an offense. It, we repeat, requires overt acts and trusts to its prohibition 
ei tom and aasumintaannes naa ee It does not compel competition nor require 
all that is possible.” United States v. International Harvester Co., 274 U.S. 693, 708 (1927): 
“The law, however, does not make the mere size of a corporation, however or the 


impressive, or 
existence of unexerted power on its part, an offense, when unaccompanied by unlawful conduct 
in the exercise of its power.” 
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abuses in the presence of great size or percentage of control might appear 
more innocuous without size or a high percentage. Thus coercive activ- 
ities or price fixing might well depend for their illegality on market con- 
trol. For example, the percentage of control was undoubtedly a factor in 
the Standard Co. v. Magrane Houston Co. case** and the Fashion Origi- 
nators’ Guild.** In the presence of the Appalachian Coals case,** it would 
be a brave person indeed who would have then said that market control 
was unimportant. The abuse theory which the Steel and Harvester cases 
fashioned onto the act was really the notion that only alarming and un- 
gentlemanly conduct—involving, for example, the use of slander concern- 
ing one’s competitors, an insistence upon continued growth through price 
wars and resulting acquisitions, and in general the fist with the glove held 
in the other hand for the court to see—would be sufficient to invoke the 
Sherman Act against the crime of monopolizing. The Supreme Court did 
much in the Steel case to soothe the fears of the bar and to weaken the 
work which lower courts had been attempting to do in such cases as Corn 
Products® and Eastman Kodak.*" 

It would be unfair to place the whole blame for economic concentration 
in this country on the Supreme Court. All that we can say is that neither 
the Sherman Act nor the Supreme Court did much to stop the trend. 


II 


More than ten years ago, Mr. Berle told us that we should recognize 
that “‘we have got concentration, whether we like it or not.’’** He spoke 
of it as a concentration “unmatched in history, with the single exception 
of the Communist system in Russia.” In his dissenting opinion in Liggett 
v. Lee, Mr. Justice Brandeis spoke of this concentration as“‘ the negation of 

33 258 U.S. 346 (1922). 

34 Fashion Originators’ Guild v. Federal Trade Comm’n, 312 U.S. 457 (1941). 

38s Appalachian Coals, Inc. v. United States, 288 U.S. 344 (1933). 


3° United States v. Corn Products Refining Co., 234 Fed. 964 (D.C.N.Y., 1916). The 
opinion by Judge Learned Hand foreshadows the Alcoa opinion. “The opinions of the Supreme 
Court certainly seem to indicate that it is the power and not its exercise which is the test.” 
Ibid., at 1011. “‘A national policy would be intelligible which looked only at the price and 
service to the consumer, disregarding the misfortunes of the producer altogether. Yet even then 
the consumer’s interest in the long run is quite different from an immediate fall in prices, even 
if the quality of the service is maintained. The very defendants allege that a trade war is bad 
in the end for consumers, and no doubt they are right. If, therefore, ‘public prejudice’ be the 
test, it by no means follows that it is to be judged alone by price and quality. A given organiza- 
tion of industry may be thought to react to the public prejudice, regardless of its directly 
observable results.” Ibid., at ror1—12. 

37 United States v. Eastman Kodak Co., 226 Fed. 62 (D.C. N.Y., 1915). 


+ Berle in Handler, The Federal Antitrust Laws 159 (1932). 
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industrial democracy.” “The typical business corporation of the last 
century, owned by a small group of individuals, managed by their owners, 
and limited in size by their personal wealth,” he wrote, “is being sup- 
planted by huge concerns in which the lives of tens or hundreds of thou- 
sands of employees and the property of tens or hundreds of thousands of 
investors are subjected, through the corporate mechanism, to the control 
of a few men. Ownership has been separated from control; and this separa- 
tion has removed many of the checks which formerly operated to curb the 
misuse of wealth and power. And as ownership of the shares is becoming 
increasingly dispersed, the power which formerly accompanied ownership 
is becoming increasingly concentrated in the hands of a few. The changes 
thereby wrought in the lives of the workers, of the owners and of the gen- 
eral public are so fundamental and far-reaching as to lead . . . . scholars 
to compare the evolving ‘corporate system’ with the feudal system; and 
to lead other men of insight and experience to assert that this ‘master in- 
stitution of civilized life’ is committing it to the rule of a plutocracy.”* 
In the same vein, Senator O’Mahoney has seized upon an advertise- 
ment of the Union Oil Co. of California which announces that “‘ America’s 
Fifth Freedom is Free Enterprise’ and then goes on to show that of its 
1944 net profits of $8,932,944, each stockholder would have, if he could 
have a share of it, $277.18, because the Union Oil Company is owned not 
by one man or two but by 32,227 individual Americans. This “is not indi- 
vidual free enterprise at all,” the Senator said. “It is a collective enter- 
prise, with a lot of stockholders and a lot of workers. Such enterprises are 
under the direction of managers, expert managers in business, not the 
owners.” The Senator sounded the theme of the awful and momentous 
choice. He pointed out that “collectivism in business leads directly to col- 
lectivism in government.” He said his message to the House committee 
studying the problem was “‘a very simple one. It is this: You cannot hope 
to prevent the steady trend toward concentrated government unless you 
prevent the steady trend toward concentrated economic power. You can- 
not hope to decentralize government through the States and local: com- 
munities if you do not undertake to preserve free enterprise in the States 
and in the local communities. The two things are absolutely tied together; 
and the history of the last 50 years has been the history of the steady loss 
to the Government at Washington of political power by the people in the 
39 288 U.S. 517, 566 (1933). 
4° Thid., at 56s. 


“ Hearings on H.R. 2357 before the House Committee on the Judiciary, 79th Cong. 1st 
Sess., at 19 (1945). 
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States, because we have permitted the loss of economic power to economic 
concentrations of the kind I have been describing. If we permit ourselves 
to lose our economic independence, the loss of local political power is in- 
evitable.”* 

The Senator, however, thought we still had a choice. He thought so even 
though he stated that concentration in this country had reached the point 
where “‘less than one and one-half per cent of all the industrial employers 
in the United States employ about fifty-five per cent of all the industrial 
workers.’’* He thought so even though a chart which he presented to the 
committee showed that the gross revenues of some private corporate gi- 
ants were greater than the revenues of any state or city in this country— 
a fact which was noted sixteen years ago by President Hoover’s Commit- 
tee on Social Trends, but then it was only true of four private corporations 
and today it is true of six, with the revenues larger.“ 

It is of course difficult to judge or evaluate the effect of the amount of 
economic concentration in American industry today. We seem to have 
had economic concentration with us since the Civil War. The charge was 
made in 1884 that all the industries of the country were governed by com- 
binations.“ The debates on the Sherman Act brought forth the mention 


# Thid., at 9. 
43 Tbid., at 12-13. 


44 Senator O’ Mahoney referred to the trend as a “trend toward centralism” which is a more 
appropriate term than concentration. Ibid., at 10. The charts introduced show the following: 


COMPARISON OF CERTAIN CORPORATIONS, STATES, AND CITIES WITH 
RESPECT TO GROSS REVENUES AND NUMBER OF EMPLOYEES, 1930 
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of a variety of trusts or monopolies—most of which in one form or another 
we still have with us today. And it was against this.“ alarming concentra- 
tion of control” and monopoly that the statute was primarily aimed. It 
is undoubtedly true, as Mr. Justice Brandeis has told us, that today we 
accept with resignation, if not with applause, those “evils attendant upon 
the free and unrestricted use of the corporate mechanism” which during 
the greater part of our history we did not think “were the inescapable 
price of civilized life.”’*7 The Sherman Act was passed at a time when it 
was felt that a new charter of freedom was required—freedom from the 
“insidious menace inherent in large aggregations of capital, particularly 
when held by corporations.’’“* The words of Mr. Justice Harlan in the 


(Continuation of footnote 44) 


COMPARISON OF CERTAIN CORPORATIONS, STATES, AND CITIES—GROSS . 
REVENUES AND NUMBER OF EMPLOYEES, 1942 


+ General government, 100,626; public-service enterprises, 32,340. 
* General government, 28 , 486; public-service enterprises, 524. 
3 General government, 18,928; public-service enterprises, 1,349. 
«General government, 27,807; public-service enterprises, 3,509. 
s General government, 16,629; public-service enterprises, 7,129. 
* General government, 18,696; public-service enterprises, 1,003. 
7 General government, 12,075; public-service enterprises, 531. 
* General government, 9,176; public-service enterprises, 77. 
»* General government, 5,940; public-service enterprises, 256. 
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Source: Standard and Poor's corporation records; and publications of the U.S. Bureau of the Census. 


Ibid., at 10. 


46 Handler, Industrial Mergers and the Antitrust Laws, 32 Col. L. Rev. 179, 180 (1932). 
47 Liggett Co. v. Lee, 288 U.S. 517, 548 (1933). # Thid., at 549. 
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Standard Oil case still carry a considerable amount of eloquence to recre- 
ate for us the period.” 

The trend appears to be toward greater concentration. The standard 
pattern for American industry today is control by three, four or five cor- 
porations. To be sure there is some movement away from one-company 
domination. In 1904, twenty-six trusts ‘controlled eighty per cent or 
more of the production in their respective fields. And there were at least 
eight concerns—the American Can Co., the American Sugar Refining 
Co., the American Tobacco Co., the Corn Products Co., the International 
Harvester Co., the National Cash Register Co., the Standard Oil Co., and 
the United Shoe Machinery Co.—-that controlled at one time or another, 
go per cent or more of the output of some or all of their respective prod- 
ucts.”5* Control is less often found in one company alone today, although 
it is still the case in nickel, and until recently was true for railroad sleeping 
cars and the production of aluminum. The Sherman Act itself can at 
least claim the credit for setting up the domination of the few as a sub- 
stitute for the domination of the one in a number of industries, and pro- 
duction for war has given impetus in this direction. 

The trend is not new, nor is it only lately observed. Studies by Berle 
and Means,** by the Temporary National Economic Committee,” the 


Twentieth Century Fund,‘ the National Resources Committee,*4 and the 
Smaller War Plants Corporation®s have indicated the trend in a number 
of ways. Figures as to percentage of assets controlled, income received 
and workers employed show the direction. 

In 1909, the 200 largest nonfinancial corporations owned one-third of 


49 Standard Oil Co. of New Jersey v. United States, 221 U.S. 1, 83 (1911). “All who recall 

the condition of the country in 1890 will remember that there was everywhere, among the 
people generally, a deep feeling of unrest. The Nation had been rid of human slavery— 

fortunately, as all now feel—but the conviction was universal that the country was in real 
danger from another kind of slavery sought to be fastened on the American people, namely, 
the slavery that would result from aggregations of capital in the hands of a few individuals and 
corporations controlling, for their own profit and advantage exclusively, the entire business of 
the country, including the production and sale of the necessaries of life.” 

5° Competition and Monopoly in American Industry, TNEC Monograph No. 21, at 65 
(1940). 

St Berle and Means, The Modern Corporation and Private Property (1936). 

s* Competition and Monopoly in American Industry, TNEC Monograph No. 21 (1940); 
The Structure of Industry, TNEC Monograph No. 27 (1941); The Distribution of Ownership 
in the Two Hundred Largest Non-Financial Corporations, TNEC Monograph No. 29 (1940). 


ss Twentieth Century Fund, Big Business, Its Growth and Its Place (1937). 
54 National Resources Comm., The Structure of the American Economy (1939). 


ss Economic Concentration and World War II, Report of the Smaller War Plants Corpora- 
tion to the Special Committee to Study Problems of American Small Business, Sen. Comm. 
Print No. 6, 79th Cong. 2d Sess. (1946). 
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the nonfinancial corporation assets. By 1929, this had increased to between 
48 per cent and so per cent. It was estimated in 1933 ‘that the relative 
rate of growth maintained by the larger and smaller concerns from 1909 to 
1929, if continued for another twenty years, would place 70 per cent of 
the Nation’s corporate wealth in the hands of the 200 largest in 1950.’’s” 
By 1939, the share of the 200 largest had increased to 57 per cent.** 

In 1926, 316 large manufacturing corporations held 35 per cent of the 
working capital of manufacturing corporations; by 1938 this percentage 
had risen to 47 per cent.% 

If percentage of the total net income of nonfinancial corporations is 
taken as the measure, the trend is the same. The percentage of the total 
net income of all nonfinancial corporations earned by the 200 largest in- 
creased from 33 per cent in 1930 to 43 per cent in 1939. That received by 
the upper 5 per cent of the companies went from 78.9 per cent in 1918 to 
84.5 per cent in 1942." If the income of manufacturing companies alone 
is observed, the increase in the percentage of the total amount received by 
the larger manufacturing companies having at least five million annual 
net income increased from 34 per cent in 1918 to almost 51 per cent in 
1942. At the same time the percentage for those firms receiving less than 
$250,000 annual net incomes went down from 23.4 per cent to 11.6 per 
cent. 

Employment figures are likewise indicative. In 1909 plants employing 
1000 or more employees employed 15 per cent of all manufacturing wage 
earners. By 1919 this had risen to 26 per cent.** By 1944, 31 per cent of the 
total were employed by firms with 10,000 or more employees—62 per 
cent by firms with 500 or more employees. In 1909 metal products estab- 
lishments employing 1000 or more wage earners accounted for 21.3 per 
cent; the proportion increased to approximately 40 per cent in 1919 and 
went to 64 per cent during the last war.’ There has been a “steady and 
continuous decline in the relative importance of the self-employed mem- 

5¢ Thid., at 6; Competition and Monopoly in American Industry, TNEC Monograph No. 21, 
at 299-300 (1940). 


57 Competition and Monopoly in American Industry, TNEC Monograph No. 21, at 299 
(1940), citing Berle and Means, The Modern Corporation and Private Property 40 (1936). 


5 Note 50 supra, at 299-300. 


5* Economic Concentration and World War II, Report of the Smaller War Plants Corpora- 
tion to the Special Committee to Study Problems of American Small Business 6, Sen. Comm. 
Print No. 6, 79th Cong. 2d Sess. (1946). 


6 Thid. 63 Tbid. 
‘& Thid., at 8. $4 Thid., at 25. 
% Thid. $s Thid., at 11. 
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bers of the working community” from approximately 37 per cent in 1880, 
to 30 per cent in 1900, to 23.5 per cent in 1920, to 19 per cent in 1939. 

The trend can be seen also by the increase in domination in two key 
industries by a few firms. The three largest producers of automobiles ac- 
counted for 42 per cent of the total output in 1909. In 1938, they account- 
ed for 90 per cent. In 1880, the four largest producers in the iron and steel 
industry owned 25 per cent of the rolling mill capacity. At the end of 
World War I, they held 55 per cent; by 1938 the percentage had risen to 
64 per cent.” The increase in the percentage of control in each case is 
much more meaningful, of course, because of the enormous increase in 
capacity output and value of both the automobile and the iron and steel 
industries during this period. 

As an overall matter, the war increased the amount of concentration. 
The award of prime contracts to the largest corporations, liberal tax pro- 
visions, and the fact that the greatest increase in the economy had to occur 
in the manufacturing industries where concentration is almost the set 
pattern—made this result inevitable. It is estimated that during the war 
one-half million small retail, service and construction firms disappeared.* 
The records of the-War Production Board show that approximately 75 
per cent of all prime war contracts were handled by 100 corporations.” 
From June, 1940 through September, 1944, prime war contract awards 
amounting to 175 billion dollars were made to 18,539 corporations. Over 
one-half in value of the contracts went to 33 corporations, each of which 
received awards totalling one billion or more. General Motors, largest 
producer in the most highly concentrated industry, received the greatest 
amount given to any one company.” At least the temporary effect on the 
concentration trend can be seen in that the 250 largest manufacturing 
corporations which owned in 1939, 65 per cent of the country’s productive 
facilities operated during the war 79 per cent of all new privately operated 
plant facilities built with government funds (and as to which they fre- 
quently held options to purchase), and in September of 1944 held 78 per 
cent of the active prime war supply contracts. To the 25.9 billion dollars 
of capital assets held by them in 1939, they had added 3.7 billions in pri- 
vately financed facilities and they were in addition operating 8.9 of the 
11.5 billion dollars of federally financed facilities.” 

6 Thid., at 14. % Thid., at 11. 

 Thid., at 27. 


* Hearings on H.R. 2357 before the House Committee on the Judiciary, 79th Cong. rst 
Sess., at 6 (1945). 


» Note 59 supra, at 30. ™ Note 59 supra, at 21-54. 
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The pattern which has been established is the control over an industry 
by a few corporations. In 60 per cent of the census-grouped manufacturing 
industries, the largest four companies contributed more than one-third 
of the value product of the industry.” ‘‘ More than 57 per cent of the total 
value of manufactured products was produced under conditions where the 
four largest producers of each product turned out over 50 per cent of the 
total United States output.”’3 ‘‘ Among the 275 categories included in the 
Census of Manufacturers for 1935, there were 54 in which the four largest 
firms produced more than two-thirds, by value, of the total supply.”’* It 
“appears that two-fifths to one-half of the goods covered by the census are 
made in fields where four concerns controlled three-fourths or more of the 
supply.” 

The extent of the pattern of control by a few is indicated by percentage 
of production or ownership figures for some of the industries. 

Eight companies have produced and distributed 80 to go per cent of the 
feature films, and produced, distributed and exhibited 65 per cent of all 
the motion pictures shown in the United States. Seven companies pro- 
duced go per cent of the nation’s output of matches. The five largest pro- 
ducers of cement—an industry in which there were 75 companies in 1938 
operating 162 mills, produced nearly 40 per cent of the total output. 

Four companies in some recent year have accounted for the entire out- 
put of inlaid linoleum, watt-hour meters, rubber combs, borax, epsom 
salt, citric acid, tartaric acid, oxalic acid, calcium carbide, flake calcium 
chloride, corn binders, and sewing machines. Four firms have accounted 
for 99 per cent of the potash sold in the United States, 95 per cent of type- 
writers, 92 per cent of chewing gum, 84 per cent of marble, 80.9 per cent 
of rubber tires and tubes, 80 per cent of gypsum, 78 per cent of copper, 79 
per cent of oleomargarine, approximately 75 per cent of soap and approxi- 
mately 75 per cent of 21 among 41 drugs and medicines, 68 per cent of coke 
oven products, 74 per cent of rayon, 65 per cent of mechanical refriger- 
ators, 64 per cent of iron ore, 63 per cent of asphalt, 62 per cent of steel in- 
got capacity, 60 per cent of cane sugar, shortenings, beet sugar, cereals, 
chocolate, cocoa, 55 per cent of vacuum.cleaners, more than 50 per cent of 
baking powder and distilled liquors, approximately 50 per cent of home 
radios, 40 per cent of flavoring extracts, condensed and evaporated milk, 
malt, rectified and blended liquors. Four companies accounted for ‘‘66 per 


™ Note so supra, at 55. 7 Note 54 supra, at 115. 
% Competition and Monopoly in American Industry, TNEC Monograph No. 21, at 115 
1940). 

% Thid., at 116. 
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cent of the slaughter of meat animals, killed 52 per cent of the hogs, 67 per 
. cent of the cattle, 71 per cent of the calves, and 85 per cent of the sheep, 
lambs, and goats, and sold 43 per cent of the pork, 52 per cent of the lard, 
58 per cent of the beef, 59 per cent of the cured pork, and 70 per cent of 
the veal.’’76 

Three companies will probably in the future account for the total 
aluminum supply. Three companies in some recent year have accounted 
for 97 per cent of snuff, 90 per cent of household cotton thread, 87 per cent 
of gypsum board, 86 per cent of automobiles, 80 per cent of cigarettes, 78 
per cent of copper, 75 per cent of window glass, 75 per cent of ophthalmic 
lenses, 74 per cent of the biscuits and crackers, 70 per cent of cast iron 
enamel ware and vitreous china ware, almost 70 per cent of electric ranges, 
69 per cent of copper, 68 per cent of lead, 63 per cent of the national out- 
put of chemicals, 63 per cent of cheese, 60 per cent of the nation’s total 
semi-ingot capacity, 55 per cent of clinical thermometers, and 44 per cent 
of canned milk. 

Two companies in some recent year accounted for 100 per cent of elec- 
trically driven tabulator machines, 100 per cent of railroad air brakes, 95 
per cent of plate glass, go per cent of American supply of borates, 90 per 
cent of sulphur, 90 per cent of compressed oxygen and acetylene to indus- 
trial consumers, 89 per cent of the domestic capacity for the production of 
synthetic nitrogen, 83 per cent of cans, 80 per cent of locomotives, 80 per 
cent of distribution and power transformers, 80 per cent of tungsten fila- 
ment lamps, 70 per cent of milk bottles, 70 per cent of electric motors, 64 
per cent of tire cord fabric, 63 per cent of ophthalmic lenses, 63 per cent of 
farm machinery, 60 per cent of dyestuffs, 56 per cent of glass containers, 
55 per cent of steel industry’s assets, 51 per cent of copper, and 47 per cent 
of beef products. 

And, of course, in some industries there still is control by one company, 
as is the case with molybdenum, heat resisting ware, nickel, and shoe 
machinery. 

As if our present concentration of industry were not sufficiently great, 
it is probable that we now have with us the third great merger movement. 
In the last quarter of 1945 mergers and acquisitions reached the highest 
level since 1931.7’ It is natural that this should occur if only because of 

1 Thid., at 115. 


77 Note so supra, at 62; Johnson, Monopoly on the March Again, The American Mercury 
651 (Dec., 1946): “Preliminary studies by the Department of Commerce indicate that the 
rate is still rising: mergers reported during the first half of 1946 indicate a total for this year 
cheuan ied: aan? Geet tak gudliatieaiy Soeies tales hak Go inser cote es 
first half of 1946 was twice that for the first half of 1945, despite a drop in the first quarter 
of 1946, and that the rate for the third quarter of 1946 was higher than at any time since 1930. 
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the liquidity made possible by war profits and the opportunities for read- 
justment and expansion this makes possible. 

The first great merger movement occurred shortly after the passage of 
the Sherman Act, largely between 1898 to 1903. That period saw the be- 
ginnings of International Silver, International Paper, American Linseed, 
United Shoe Machinery, Standard Sanitary, American Snuff, Internation- 
al Salt, American Can, Eastman Kodak, International Harvester, Corn 
Products, International Nickel, and E. I. du Pont de Nemours Powder 
Co.”* It saw the formation of the United States Steel Corporation. The 
stock market crash of 1903 and the depression of 1907 brought this first 
movement to an end. But before it was terminated, twenty-six corpora- 
tions controlled 80 per cent or more of the production in their respective 
fields, and seventy-eight controlled 50 per cent or more.”® 

The second great merger movement occurred from 1925 to 1929 al- 
though it undoubtedly began in 1919 directly after the first world war and 
was only temporarily halted by the early postwar depression in 1921. The 
analogy to the present period is tempting. More than 1,238 consolidations 
took place resulting in the disappearance of approximately 7000 compa- 
nies.*° Iron and steel and the machinery industries accounted for about 
one-fifth of the mergers. Coutrol over dairies, cheese and bakeries was 
established. The motion picture industry began to assume its modern 
cartelized form.** Mr. Robert Marx wrote in the Cincinnati Law Review 
in 1928, “This is the day of big business. Steel mergers, oil mergers, tele- 
phone mergers, railroad mergers, radio combinations, coal combinations, 
automobile combinations, chain stores, all evidence the new found eco- 
nomic advantage of mass purchasing, mass selling, and mass manufac- 
ture.””*? It was the era of co-operation, sanctioned by the Supreme Court, 
in the United States Steel Corporation case. Co-operation supplanted the 
era of regulation sanctified by Standard Oil and American Tobacco, which 
in turn had supplanted competition, required by the Addyston Pipe and 
Northern Securities cases. Co-operation made public interest the true test, 

“‘and the proper application of that test will enable American business, 
labor and agriculture to reap the advantages of anew economic freedom.’’* 
% The Structure of Industry, TNEC Monograph No. 27, at 231 (1941). 

7 Note 59 supra, at 4. 

*% Handler, op. cit. supra note 46, at 180. 

* Note 59 supra, at 13; note 78 supra. 


% Marx, New Interpretations of the Antitrust Law as Applied to Business, Trade, Farm 
and Labor Associations, 2 U. of Cin. L. Rev. 211, 222 (1928). 
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“The day of the blatant trust-buster is definitely over.””*4“‘ Mergers, com- 
bines and perhaps even monopolies are permitted and welcomed.”’*s 

But the new economic freedom soon lost its glamor. In 1930 Governor 
Franklin Roosevelt asked, ‘Are we in danger of the creation in these 
United States of such a highly centralized industrial control that we may 
have to bring forth a new Declaration of Independence?’’** When the de- 
pression came it was recognized that artificial price rigidity, the mark of 
monopoly or effective trade restrictions, had played its part. Thomas La- 
mont in 1930 was quoted as attributing the world-wide depression “in 
part to the effort made in many parts of the world to hold up commodity 
prices artificially, whether in rubber, cotton, wheat, coffee, copper or 
what not. When prices for such commodities finally gave way, the severity 
of the business collapse was accentuated.’’*” During the depression, rigid 
price behavior made readjustment and recovery difficult. “‘In the depres- 
sion, there was a general tendency, though with many exceptions, for the 
industries whose sales dropped most to show relatively little price adjust- 
ment, while in the industries in which a major price readjustment took 
place, there was a tendency for consumption to drop the least. Likewise, in 
the recovery period, the industries whose sales were increasing most 
showed little price rise while those with the least rise in sales showed the 
greatest rise in price.”** There was and there is substantial evidence of 
artificial price rigidity not only through statistics showing the behavior 
of prices over a period of time in the face of changing conditions,*® but 
through the more specific evidence of identical bids. 

The effect of such price rigidities was to further economic maladjust- 
ment. “‘ For example, prices received by the farmer during the depression 
showed the greatest sensitivity and fell, as a whole, about 57 per cent, and 
grains about 64 per cent, while agricultural implements declined less than 
17 per cent as a maximum, and for most of the years only 5 or 6 per cent.” 
Somewhat the same relationship existed between prices and wages in 

%4 Thid., at 223. 

*s Schmidt, The Changing Economics of the Supreme Court, 167 Annals 61 (1930). 

* Barrett, The True and Limited Function of Antitrust Statutes, 167 Annals 27 (1930). 

*7 Fetter, The Masquerade of Monopoly 399 (1931). 

% Note 54 supra, at 140. 

* Note so supra, at 302-304. 


% Jackson, Should the Antitrust Laws Be Revised? 71 U.S. L. Rev. 575, 578 (1937); Jack- 
son and Dumbauld, Monopolies and the Courts, 86 U. of Pa. L. Rev. 231, 240-41 (1938); 
Competition and Monopoly in American Industry, op. cit. supra note 50, at 300-302. 

* Jackson, op. cit. supra note go, at 578. 
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the centralized industries. As Robert Jackson, then of the Department 
of Justice, reported in the United States Law Review, “‘If rigid prices 
meant stability of employment in the industry, we would find price con- 
trol more tolerable. But generally, the more rigid and inflexible the price 
of a product during the depression, the more calamitous was the decline in 
its labor’s payroll Payrolls for the iron and steel industries declined 
about 75 per cent while the wholesale price of ingots declined only 16 per 
cent. The depression prices of cast iron pipe declined 7 per cent and pay- 
rolls declined 74 per cent. While agricultural implements declined 14 per 
cent in price, the industry’s payrolls took the price decline of 83 per cent. 
Virgin aluminum went down 21 per cent in price and payrolls of aluminum 
manufacturers declined about 70 per cent. Cement declined 13 per cent 
and its payrolls 72 per cent.’’” This was not the situation in the industries 
which were more competitive. 

Concentration and price rigidity had its effect on consumer purchasing 
power. 

As a result of the depression there was more general acceptance of the 
doctrine that “No amount of monetary stabilization or stimulation can 
make an economy function better or tolerably as it becomes increasingly 
monopolized and syndicalized. Restrictive measures, widely applied, 
must add up to serious aggregate restrictions, to unemployment, and to a 
stagnant or contracting economy.” 

Yet today we are in the middle of what appears to be another giant 
merger movement. “‘ Almost every successful business enterprise is con- 

% Jackson, op. cit. supra note 90, at 578-79. In general it appears that wage rates in the 
concentrated industries declined less than wage rates in other industries; nevertheless, it 
appears that there was a greater decrease in total amounts paid to labor in the concentrated 
industries because production was more curtailed. Again, it can be urged that labor benefited 
from a greater expansion in production in the concentrated industries after the depression. 
The point is not one of unusual disparity between price and wage changes, nor between in- 
come and total wage payments, but rather that concentration cannot be justified upon the 
basis that concentration cushions the shock of depression on labor. Taking industries by. 


groups, with Group A as the most concentrated and Group E as the least, the percentage of 
price and production declines and increases appears to be as follows: 


National Resources Comm., The Structure of the American Economy 148 (1939). 
%3 Simons, Economic Stability and Antitrust Policy, 11 Univ. Chi. L. Rev. 338, 345 (1944). 
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stantly offered opportunities to buy other businesses.”*4 During the war 
years 832 acquisitions occurred. Preliminary figures for 1946 show that 
80 acquisitions occurred during the first quarter of the year—more than 
have occurred in any year since 1931.” In 1945, 295 acquisitions occurred 
—more than any year since 1931. As a part of this movement,” the three 
largest liquor companies, in an industry already showing great concen- 
tration, acquired twenty-two distilleries, six wineries, one brewery, one 
cooperage firm and one carbonated water concern. One company in the 
drug and pharmaceutical industry—American Home Products—made 
thirty-one acquisitions between 1940 and 1945. The sometimes-said-to-be- 
related Sterling Drug, Inc., acquired ten companies. Seven of the largest 
steel corporations bought out more than thirty-five smaller companies be- 
tween 1940 and 1945. United States Steel has entered the prefabricated 
housing field through its acquisition of Gunnison Housing Corporation. 
The Continental Can Co. acquired eight concerns. General Electric con- 
tinues to expand with the purchase of Ken-Rad Tube & Lamp Corp. Gen- 
eral Foods bought the Wilmington Packing Co. and the coffee business 
of the Paton Corp. In all it had at least nine acquistions. Lever Brothers 
purchased the Pepsodent Co.—thus completing the entrance of the three 
big soap companies into the dental preparations field. The Safeway chain 
store company acquired three grocery chains. In chemicals, American 
Cyanamid acquired two, Du Pont three, and Monsanto five corporatioas. 
In the dairy industry, the Borden Co. added nine concerns. In banking, 
the TransAmerica Corp. acquired fourteen other banks. 


Ill 


Against this amount of concentration and the strength of the move- 
ment, one may wonder whether the Sherman Act will survive. Yet the 
act has survived despite constant attacks from the right and the left and 
has shown amazing vitality.* It is quite probable that the Sherman Act 


%4 Note 69 supra, at 22. 
95 Note 69 supra, at 66. 96 Note 77 supra. 


97 The specific acquisitions are set forth in Hearings on H.R. 2357, op. cit. supra note 69, 
and in Economic Concentration in World War II, op. cit. supra note 59. 


9% Montague, Proposals for the Revision of the Antitrust Laws, in Handler, The Federal 
Antitrust Laws 23, 62 (1932): “One of the peculiarities of the Sherman Act is the frequency 
with which, under expanding interpretations of the Supreme Court, the Act has successively 
been found to be amply effective to accomplish one after another of most of the things that 
economists, publicists, and even several presidents of the United States at one time or another 
have assumed were quite beyond the scope of the Act. 

“Another peculiarity of the Act is that its periods of greatest growth have always imme- 
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has at last grown to meet the situation, or possibly has returned to its 
original purpose. 

One result of the Steel and the Harvesier cases was to bring the act un- 
der constant attack because of the dichotomy between the closely knit 
combination cases or integrated cases, and the loose combination or ordi- 
nary restraint of trade cases.” If percentage of control was to be consid- 
ered, it was startling that trade associations representing 30 per cent of an 
industry, for example, should be prevented in the American Column and 
Lumber case from taking steps which one corporation having 50 per cent 
control could take.'*° It was suggested that the rigorous application of the 
act in the restraint of trade cases was forcing many companies into merg- 
ers and combinations.’ For a time it looked as though there might be 
some relaxation of the law in the restraint of trade cases. The A ppalachian 
Coals case’* marks the bulge. Together with the Steel case, the A ppala- 
chian Coals case marks a trip into cartel territory. If the trend had con- 
tinued, it seems probable that we would have had a cartel commission or 
at least a regulating commission in this country. As it was we came rather 
close to it in the NRA. The analogy between those cases and European 
cases marking the trip away from a liberal economic tradition by opening 
the door to a justification of price fixing and restrictive practices is very 
marked.'*? But apparently the Appalachian Coals case was only a bulge. 
As a matter of fact the Sherman Act has become increasingly clear in 


diately followed the periods when its critics have been most firmly convinced that the Act 
is hopelessly inadequate. 

“History shows that the Sherman Act marches best and furthest to meet the changing 
conditions of economic life after it has been prodded and goaded by sincere critics who have 
become convinced that the Act has reached an impasse.” Ibid., at 62. 


9% Dr. Thorp in Part 1 TNEC Hearings 112 (1938); Hardy, Loose and Consolidated Com- 
binations under the Antitrust Laws, 21 Geo. L. J. 123, 144 (1933); Jaffe and Tobringer, The 
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Mergers and the Antitrust Laws, 32 Col. L. Rev. 179 (1932); Levy, The Sherman Act Is 
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100 See the dissent of Mr. Justice Brandeis in American Column and Lumber Co. v. United 
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the restraint of trade cases. In the Madison Oil case’ it became almost 
perfectly clear that a pricing agreement could not be justified by reference 
to ruinous market conditions. And in the Fashion Originators’ Guild 
case,"®S it became clear that boycott or coercion could not be justified by 
explaining the reasonableness of the practice as a means of stopping de- 
sign piracy. Today one can almost say that price fixing, coercion or divi- 
sion of territories'” are in themselves illegal under the Sherman Act. 

The Madison Oil case was a very interesting case *o carry the clarifica- 
tion of the law in the loose combination cases, for it was not a typical price 
fixing case at all. The conspiracy was a conspiracy to remove distress 
gasoline from the market. If a combination to remove an oversupply (from 
the standpoint of those co-operating) could be illegal without regard for 
its reasonableness, then it would seem as though one company dominating 
the market to an amount equal to the combination might well be illegal. 
But Mr. Justice Douglas does not make the transition; instead he some- 
what carefully points out that the rule of reason has no application to a 
price fixing case.*” 

The gap between the restraint of trade cases and the close combination 
or monopoly cases, however, has been considerably narrowed. This was 
done in the Alcoa case.’ The Alcoa case was prevented from being a typi- 
cal monopoly abuse case by the findings of fact of the lower court judge. A 
reversal of these findings would have been an almost impossible work for 
an appellate court to have performed. Under these circumstances, the 
Alcoa case comes near to being a holding that size alone is the offense. To 
be sure there was great size and a great percentage of control, and in addi- 
tion, as the court points out, in the past there had been some abuse of 
power. The decision could rest on what Judge Hand termed the gloss of 
Mr. Justice Cardozo in the Swift case’*? where power once abused becomes 
, — States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940), noted in 49 Yale L. J. 761 

1940). 

*5 Fashion Originators’ Guild of America v. Federal Trade Comm’n, 312 U.S. 457 (1941). 

16 United States v. Addyston Pipe & Steel Co., 85 Fed. 271 (C.C.A. 6th, 1898); United 
Step v. National Lead Co., 63 F. Supp. 513, 523 (N. Y., 1945); United States v. Aluminum 

> 148 F. ad 416, 443 (C. C. A. ad, 1945); United States v. General Dyestuff Corp., 57 F. 
ait. 642 (N.Y., 1944). 

7 United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 214 (1940): “As clearly indi- 
cated in the Trenton Potteries case, the American Tobacco and Standard Oil cases have no 
application to combinations operating directly on price or price structures.” 

18 United States v. Aluminum Co., 148 F. 2d 416, 443 (C.C.A. ad, 1945). 


+9 United States v. Swift & Co., 286 U.S. 106, 116 (1932): “Mere size, according to the 
holding of this court, is not an offense against the Sherman Act unless magnified to the point 
at which it amounts to a monopoly, but size carries with it an opportunity for abuse that is 
not to be ignored when the opportunity is proved to have been utilized in the past.” 
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illegal as a continual threat. It could also rest on the words of Mr. Justice 
Cardozo because Judge Hand was willing to say that Alcoa was a monop- 
oly. It was a monopoly because it had go per cent control. Judge Hand ex- 
pressed himself as uncertain as to what the result would have been if the 
percentage had been lower. 

But the decision does much more than declare what presumably any 

economist knows—namely that the example of a monopoly in American 
industry is a monopoly. Quite intentionally, it would appear, the decision 
brings the monopoly and the restraint of trade cases closer together. The 
opinion reads: 
Starting, however, with the authoritative premise that all contracts fixing prices are 
unconditionally prohibited, the only possible difference between them and a monopoly 
is that while a monopoly necessarily involves an equal, or even greater, power to fix 
prices, its mere existence might be thought not to constitute an exercise of that power. 
That distinction is nevertheless purely formal; it would be valid only so long as the 
monopoly remained wholly inert; it would disappear as soon as the monopoly began to 
operate; for, when it did—that is, as soon as it began to sell at all—it must sell at some 
price and the only price at which it could sell is a price which it itself fixed. Thereafter 
the power and its exercise must needs coalesce. Indeed it would be absurd to condemn 
such contracts unconditionally, and not to extend the condemnation to monopolies; 
for the contracts are only steps toward that entire control which monopoly confers: 
they are really partial monopolies."* 

This does not mean of course that the percentage operative in a price 
fixing case as sufficient to give market control will be a sufficient percent- 
age for a monopolization case. A specific intent to monopolize, which was 
not required in the Alcoa case, since a monopoly was found, might be a 
substitute when the percentage of control is not sufficiently high. But in 
its treatment of the monopoly problem the Alcoa court has focussed atten- 
tion either on the intention to monopolize, where there is a plan and an at- 
tempt to do so, or on the percentage of control over the industry. It is to 
be noted that the Supreme Court has taken particular pains to give its ap- 
proval to the Alcoa case.™ It may be that the courts have passed from the 
abuse theory to a recognition that size and power are themselves the 
abuse. 

At the same time it appears to be increasingly clear, despite the doubt 
expressed in the Alcoa case, that the percentage of control as a practical 
matter in most cases would not have to be anything like as high as the 
go per cent in the Alcoa case. There are two reasons for this. In the first 
place the area as to which the percentage is to be determined can be nar- 


™ United States v. Aluminum Co., 148 F. ad 416, 427-28 (C.C.A. ad, 1945). 
™ American Tobacco Co. v. United States, 66 S. Ct. 1125, 1140 (1946). 


* 
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rowed. Not only was the percentage in the Farmer’s Guide for example not 
as high as 70 per cent and perhaps no higher than 4o per cent, but if the 
whole United States had been taken into account the percentage would 
have fallen to something like 15 per cent.” The court was willing to nar- 
row the area to those states in which the defendant conducted his busi- 
ness. Other monopolization cases show us that the area can be limited. 
The area was limited in the Crescent case™* where a local motion picture ex- 
hibition circuit was held to have combined to monopolize. In Eastman 
Kodak Co. v. Southern Photo Materials Co.,"4 the monopolization was the 
refusal to sell supplies to a local photographic stock house, although it is 
true that this refusal was part of a general plan. In the St. Louis Terminal 
case,"5 of course, the area was clearly local. In the Klearflax case,” a dis- 
trict court found an illegal attempt to monopolize in the refusal of the 
manufacturer of linen rugs to permit any purchaser, and one in particular, 
to take away from it the sole right to supply the United States govern- 
ment. 

Because it is clear that monopolization may be achieved in a local area, 
the position taken by the Attorney General in permitting the acquisition 
by United States Steel Corporation of the Geneva Steel plant seems ques- 
tionable.**’ Geneva Steel, with ingot capacity of 1,280,000 tons, has the 
largest capacity on the West Coast. The Attorney General was apparently 
influenced by the small percentage of total ingot steel capacity possessed 
by the United States Steel Corporation. It has 31.4 per cent of the na- 
tional capacity. Even with the acquisition of Geneva, it has only 39 per 
cent of the total ingot capacity on the West Coast.“* But an entirely dif- 
ferent picture is presented if one looks at the West Coast capacity for 


"2 Indiana Farmer’s Guide Publishing Co. v. Prairie Farmer Publishing Co., 293 U.S. 268 
(1934). 


"13 United States v. Crescent Amusement Co., 323 U.S. 173 (1944). 
*4 273 U.S. 359 (1927). 
™5 United States v. Terminal R. Ass’n of St. Louis, 224 U.S. 383 (1912). 


™€ United States v. Klearflax Linen Looms, Inc., 63 F. Supp. 32, 33 (Minn., 1945): “.. .. 
it appears that the total amount of Klearflax’s annual production ... . is less than one- 
half of one per cent of the total rug business in the entire Nation.” 


™7 Letter to General E. B. Gregory, Administrator, War Assets Administration (June 17, 
1946) 


8 Tbid.: “I have also considered certain statistics regarding the capacity of the steel in- 
dustry in the Far West. These statistics show that the Far West, exclusive of Geneva, has 
aggregate annual capacity of approximately 3,619,000 tons, or 17.3%. Total far western 
capacity, including Geneva, amounts to approximately 4,900,000 tons. If United States Steel 
Corporation acquires the Geneva Plant, it would have 1,911,000 tons, or 39% of the total 
capacity of the Far West. The total western capacity, however, amounts only to approxi- 
mately 5.3% of the total capacity of the steel industry in the United States.” 
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specific items. The most important item made at Geneva under United 
States Steel will be hot roll coils for tin plate. United States Steel Corpora- 
tion is the largest seller of tin plate, and it, together with three other com- 
panies, has accounted for two-thirds of the tin plate producing capacity. 
On the West Coast it has all the tin plate capacity’ With the acquisition 
of Geneva, United States Steel has 100 per cent of Western Production of 
tin plates, hot rolled sheet and hot rolled strips."® 

The second reason is somewhat more interesting. As has been indicated 
the pattern for many American industries is control by a few companies 
over a substantial portion of the output. It would appear probable that 
where such control exists, perhaps in most cases, there is an illegal con- 
cert of action among the companies. Together their percentage of control 
is probably sufficiently high to spell illegality, and in any event it would be 
sufficiently high to give credence to a charge of an attempt to monopolize 
or of a combination or conspiracy to monopolize. This seems in any event 
to be the direction in which the law is moving, and it is a necessary de- 
velopment if anything is to be done about the increasing concentration in 
American industry. 

It has been known for some time, of course, that an express agreement 
is not required in order to support a charge of combination or conspiracy 
in an antitrust case. The phrase “concert of action” has become some- 
thing of a substitute for the agreement concept.° In the Interstate Circuit 
case,"** the Court was quite clear that no agreement was required. Knowl- 
edge of a general plan and action on it were all that were required.’ In 
the Socomy case” participation in a general buying program constituted 
the heart of the arrangement. In the last Paramount case," it was uni- 


19 See Western Steel Plate and the Tin-Plate Industry, S. Doc. 95, 79th Cong. rst Sess. 
(1945); Berge, Economic Freedom for the West 24 (1946). 


12° This seems to be so despite United States v. Wayne Pump Co., 44 F. Supp. 949 (IIL, 
1942), appeal dismissed, 317 U.S. 200 (1942). 


"1" Interstate Circuit v. United States, 306 U.S. 208 (1939). 


™ Thid., at 226: “While the District Court’s finding of an agreement of the distributors 
among themselves is supported by the evidence, we think that in the circumstances of this 
case such agreement for the imposition of the restrictions upon subsequent-run exhibitors was 
not a prerequisite to an unlawful conspiracy. It was enough that, knowing the concerted action 
was contemplated and invited, the distributors gave their adherence to the scheme and par- 
ticipated in it.” Ibid., at 227: “Acceptance by competitors, without previous agreement, of an 
invitation to participate in a plan, the necessary consequence of which, if carried out, is re- 
straint of interstate commerce, is sufficient to establish an unlawful conspiracy under the 
Sherman Act.” Cf. the argument for the appellants at 212. 


™3 United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940). 


4 United States v. Paramount Pictures, Inc., 66 F. Supp. 323, 337, 339 (N.Y., 1946). See 
also Goldman Theatres v. Loew’s, Inc., 150 F. 2d 738, 743 (C.C.A. 3d, 1945); United States 
v. Masonite Corp., 316 U.S. 265, 275 (1942). 
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formity of action which “spells a deliberately unlawful system.” In the 
latest and second American Tobacco case,’ the jury was permitted to find 
a combination and conspiracy to acquire and maintain the power to ex- 
clude competitors. The evidence was the evidence of common action, as 
for example, that when dealers received an announcement of a price in- 
crease from one competitor, other competitors refused to fill orders until 
they likewise raised their prices.” There was no direct evidence of any 
agreement. Concert of action to exclude others, even though no proof of 
actual exclusion was required, was sufficient. 

In some ways the second American Tobacco case applies the Alcoa case, 
which it praises, to the domination-by-a-few type case. The Supreme 
Court was careful to point out in the tobacco case that it did not have be- 
fore it the problem of the Alcoa case in that a combination and conspiracy 
had been charged. But in its determination that no actual exclusion need 
be shown and its emphasis on the power of the combination, the Tobacco 
case, like the Alcoa case moves away from the abuse theory to the size or 
power theory. The barrier placed against newcomers because of the adver- 
tising expenditures of the defendants is specifically mentioned, not as an 
abuse but as an illustration of the power of the combination.’ It is true, 
of course, that the jury found a combination and conspiracy. And it may 
be that the courts have now made of this area something analogous to the 
resale price maintenance case where companies may walk the wavering 
line between permitted suggestions and unlawful agreements. But the 
Interstate Circuit case makes it clear that common activities engaged in 
with knowledge, will join all in the conspiracy, and no agreement for this 
purpose is required. 

There would appear to be good reasons why the outsider should be pro- 
tected against the power of a combination participated in by a few com- 
panies with majority control over an industry. The success of such a com- 
bination in competition with an outsider cannot be said to have resulted 
from the skill of the individual enterpriser, as the court states in the 
Associated Press case.™* This is similar to the problem of dealing with the 

™s American Tobacco Co. v. United States, 66S. Ct. 1125 (1946). _ 


u¢ Thid., at 1138. Or, for example, that “petitioners refused to purchase tobacco on these 
markets unless the other petitioners were also represented thereon.” Ibid., at 1135. 

"1 “Tn each of the years 1937, 1938 and 1939, American, Liggett and Reynolds expended 
a total of over $40,000,000 a year for advertising. Such advertising is not here criticized as a 
busin Such tremendous advertising, however, is also a widely published 
warning that these companies possess and know how to use a powerful offensive and de- 
fensive weapon against new competition.” Ibid., at 1133. 

18 Associated Press v. United States, 326 U.S. 1, 15 (1945): “The Sherman Act was spe- 
cifically intended to prohibit independent businesses from becoming ‘associates’ in a common 
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integrated company. The integrated company and the company in com- 
bination may not use power to force all others into a similar pattern or, 
by excluding them, force them out of the industry. The trend reflected in 
the Associated Press case is somewhat analogous to the decision of Thur- 
man Arnold in Potts v. Coe dealing with the award of patents. It is the 
problem of whether the individual enterpriser is to be rewarded or whether 
the reward is to go to those who work only in combination and only by 
means of combination have succeeded. 

The spelling out of an unlawful combination and ‘conspiracy to monopo- 
lize from concert of action and by common practices is continued in the 
last Paramount case. This would appear to be the theory to justify nu- 
merous cases. It would for example justify the government’s case against 
the twenty-odd major oil companies if the alleged common practices exist 
in that industry."** Here the outsider is at a decided disadvantage without 
ownership of pipelines, barred by restrictive arrangements, if the charges 
are correct, from access to the market, and kept out of a type of banking 
system by which gasoline is exchanged among the majors in order to avoid 
the expense of shipment. 

The integration cases probably will not move into the size and power 
classification and away from the abuse theory so easily. The integration 


plan which is bound to reduce their competitor’s opportunity to buy or sell the things in which 
the groups compete. Victory of a member of such a combination over its business rivals 
achieved by such collective means cannot consistently with the Sherman Act or with prac- 
tical, everyday knowledge be attributed to individual ‘enterprise and sagacity’; such ham- 
pering of business rivals can only-be attributed to that which really makes it possible—the 
collective power of an unlawful combination.” Cf. United States v. New York Great Atlantic 
& Pacific Tea Co., 67 F. Supp. 626, 677 (Ill., 1946). 


™ 140 F. ad 470, 474 (App. D.C., 1944). 
"3° United States v. American Petroleum Institute, Civil Action No. 8 ay pending in the 


- District of Columbia. It has been reported that the Department of Jus tice might abandon 


this suit in favor of a series of separate actions. Such a step would appear to ignore both 
the trend of the cases and the economic situation which is alleged to exist. The complaint 
itself set forth the theory of an illegal combination of dominant companies. A paragraph of 
the complaint reads: 

“Each of the integrated companies is a large combination of capital and individuals pos- 
sessing great economic power, including the power to handicap or even stifle effective compe- 
tition by the non-integrated companies. Moreover, all of these integrated companies operate 
in effect as one unit under substantially identical business policies and practices. Through 
the control of oil reserves, wells, transportation and marketing facilities, the twenty-two 
conmpauiae hve hate, SUS 1 See Se nee ne eae eee 
pendents from the use of transportation and marketing facilities and fix the price of pe- 
troleum and its products. In an attempt to prevent such restraints, the government has 

prosecuted numerous actions against the majors. However, such piecemeal 
prosecutions have not resulted in the restoration of free competition or prevented the recur- 


rence of such arrangements because the power inherent in the combinations continued to 
exist.” 
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problem has been present in a surprising number of cases, as for example 
Standard Oil, Swift, International Harvester, General Motors,** and Pull- 
man.'* Where there is 100 per cent control, as was the case in Pullman, it 
would seem that today a court might take the step not taken in the 
Pullman case and declare the integration to be an illegal monopolization 
without more. Usually in an integration case, however, the effort is made 
to use ownership of one part of an industry to dominate another part—at 
least that is what separates the integration case from the straight monopo- 
lization case. Here an intent to monopolize may have to be found, and 
may well be found only in a plan recognized as such because of restrictive 
arrangements, price cutting or fraud—the earmarks of the abuse cate- 
gory. The problem is, or probably will be, dramatically presented in the 
chain store cases where percentage of control over an industry is low—if, 
for example, 25 per cent is low, and where it seems quixotic to find il- 
legality based on what appear to be trivial abuses.'* To base illegality on 
such abuses appears to be an indirect way of talking about the vice of 
integration. The case one has in mind, for example, is the AWantic and 
Pacific Tea Company case.'*4 The evidence presented in the opinion of the 
court is convincing as to abuses. One wonders if the abuses are required or 
whether the structure itself will always produce abuses of that order." 

One may guess also that there will be a change in the patent monopo- 
lization cases. The Hartford case’* suggests a form of relief for such cases 
reminiscent of the St. Louis Terminal case. It is not at all clear that such 
relief is adequate. Such relief sanctions illegal practices of the most 
dangerous type by making the abuse of a patent profitable not only up 
to the very day that a decree becomes effective but also by preserving in 
the form of reasonable royalty the advantage which has been obtained by 
the combination of patent monopolies. A somewhat more automatic and 
effective relief may operate, however, if the implication of the patent 


13" United States v. General Motors Corp., 121 F. 2d 376 (C.C.A. 7th, 1941). 
138 United States v. Pullman Co., 50 F. Supp. 123 (Pa., 1943). 
133 Cf. 60 Pol. Sci. Q. 577 (1945). 


34 United States v. New York Great Atlantic & Pacific Tea Co., 67 F. Supp. 626 (IIl., 
1944). 


135 “Tt is easy to make such excuses with plausibility when a business is so huge,” Mr. 
Justice Cardozo in United States v. Swift & Co., 286 U.S. 106, 118 (1932). 


+36 Hartford-Empire Co. v. United States, 323 U.S. 386 (1945). The relief was compulsory 
licensing under abused patents. Cf. Mr. Brandeis’ testimony before the Senate Committee 
on Interstate Commerce, op. cit. supra note 29, at 1266: “Now, if a decree of dissolution should 
be entered, or a decree entered declaring the defendant guilty of violating the law, and result- 
ing in injunctions of one kind or another, there ought to be express power in the court to 
declare invalid a patent used for an illegal purpose.” 
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abuse cases is carried out. It is illegal to tie one patent to another.'”” If 
this is so, then it would appear to be illegal to grant a license under one 
patent conditioned upon the licensee taking a license under another 
patent. The Paramount case adopts this view of the law in connection with 
patents and makes it effective as to copyrights.*** It thus appears that 
patent pools in the future cannot be built on a structure where a license to 
the pool is all that is allowed, but presumably if any license is offered, then 
the licensee must be permitted, if he desires, to obtain a license to any 
single patent." 

IV 


Up to the present time the antitrust laws have not been successful in the 
monopolization field. That is to say, not only has concentration of indus- 
try not been prevented but the trend toward greater concentration con- 
tinues. It must be admitted further that the interpretations of the Alcoa 
and Tobacco cases are problematical. It may well be that the Sherman Act 
will finally prove to be an insufficient instrument to handle so important a 
problem of the economy. It is not that a great amount of concentration is 
not possible, nor that the Sherman Act must require all that is possible. 
An act which would keep concentration from becoming more excessive and 
yet not make for more competition might be much more compatible with 
democracy than a measure creating some control over industry. 

For most of the history of the Sherman Act such controls have been 
suggested. The suggestions come from both the right and the left. At one 
extreme is the suggestion that a commission be authorized to regulate 
monopolies by power to fix prices when necessary and authorized to per- 
mit reasonable agreements. That in effect was the suggestion of Judge 

+37 Ethyl Gasoline Corp. v. United States, 309 U.S. 436 (1939); see Mercoid Corp. v. 

Honeywell Co., 320 U.S. 680 (1944). In Stokes & Smith v. Transparent-Wrap Machine Corp., 
156 F. 2d 198 (C.C.A. 2d, 1946), it was held that an agreement to assign improvement 
patents tied to a license was an illegal agreement. Under the particular facts of the case the 
court stressed the situation which the licensee would be in after the assignment. His situation 
would be that he would have to get another license to continue in business and this was illegal 
as tying one license to another. The Supreme Court, speaking through Mr. Justice Douglas, 
reversed, 15. L.W. 4184 (Feb. 3, 1947), but on the ground that it was not illegal per se to 
require the assignment of patent rights in return for a license. The Supreme Court, therefore, 
did not treat the case as one equivalent to the tying of one patent to another. Nevertheless, 
the language of Mr. Justice Douglas in the Transparent-Wrap case, at 4186, “A patent is a 
species of property,” is to be compared with the language of the Justice in his dissenting 
opinion in Special Equipment Co. v. Coe, 324 U.S. 370, 382 (1944), “It is a mistake therefore 
to conceive of a patent as but another form of private property.” 


438 United States v. Paramount Pictures, Inc., 66 F. Supp. 323, 349-50 (N.Y., 1946). 


139 Presumably the penalty will be inability to sue upon the patents until “the conse- 
quences of that practice have been fully dissipated,” B. B. Chemical Co. v. Ellis, 314 U.S. 
495, 498 (1942). 
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Gary in 1912." Another type of suggestion is to have either federal 
licensing or federal incorporation. Both of these were urged in 1912 also.'* 
These are of course only devices. They might work by imposing a limita- 
tion on the size of corporations, their right to hold stock in other corpora- 
tions, or they might spell out specific practices which would be illegal. As a 
matter of fact it is rare that some such proposal is not before some con- 
gressional committee. Usually proposals to strengthen the antitrust laws 
in effect are coupled with proposals to weaken them at the same time—as 
the proposal to increase the power of the Federal Trade Commission to 
cover asset acquisitions is coupled with a procedure for finding acquisitions 
to be legal and barring prosecution.’* Usually such proposals also involve 
some action by some commission, new or old. It seems a good guess that 
unless the Sherman Act is more effective in monopolization cases than it 
has been—that is to say in economic effect—some such legislation will 
pass. The prediction is hazardous because a depression will probably bring 
in another NRA in any event. 

But if the Sherman Act is to be made effective in monopolization cases, 
something must be done about the relief secured from the courts. The 
position taken by the court in the last Paramount case is illustrative. The 
court found an illegal combination and conspiracy to restrain and monop- 
olize. It refused to grant divestiture of the motion picture theaters from 
the owner producers. It did so even though it stated that in 40 per cent of 
the cities having 100,000 or more persons, the five defendants had no com- 
petition in first-run houses. It stated that it could not grant divestiture 
because the five majors could not be treated collectively to support a 
charge of monopolization. Yet in specific areas such monopolization had 
been achieved. There is no merit in the ceremony of finding a violation 
unless something like adequate relief is to be granted. The courts have 
consistently underestimated the requirements for adequate relief. It is 
not that atomization is desired. It is silly to speak of atomization in the 
face of the units that have been preserved, as for example in the Tobacco 
or in the American Can cases.'*3 In this respect the courts have performed 
their function with a weariness suggesting that they believe it would be 


14° Note 29 supra, at 649. 
*# Note 29 supra, at 453. '# Note 41 supra, at 49-50. 


"43 An entirely different approach to the problem of relief is reflected in Mr. Justice Douglas’ 
opinion in United States v. Crescent Amusement Co., 323 U.S. 173, 186 (1944): “The pattern 
of past conduct is not easily forsaken. Where the proclivity for unlawful conduct has been as 
manifest as here, the decree should operate as an effective deterrent to a repetition of the un- 
lawful conduct and yet not stand as a barrier to healthy growth on a competitive basis.” 
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more appropriate for a commission to do the job.'44 There is merit in not 
having a commission charged with what would look like the duty of super- 
vising industry. Conceivably, however, a commission might be charged 
with the duty of making recommendations to a court as to the appropriate 
form of relief after violation has been found. The courts have not made 
use of the Federal Trade Commission for this purpose and there probably 
is some merit in creating an office separate from any agency having regula- 
tory functions for this purpose." 

The Sherman Antitrust law embodies a tradition against monopolies. 
That tradition is confused. It is not clear whether we are against monopo- 
lies or only against their abuses. For almost all of the history of the act, it 
has been applied as a practical matter only against the abuses. This has 
permitted an enormous and growing amount of concentration in economic 
power. It has permitted two great merger movements—each of which 
ended in a depression. We are now in the middle of a third great merger 
movement. It is doubtful if a free and competitive society can be main- 
tained if the direction of concentration is to continue. It is surely doubtful 
whether the antitrust method of regulation will remain if it is not to be 
more effective. Today, however, as a result of an increased awareness of 
the monopoly problem, and as a result of the Alcoa and American Tobacco 
decisions we appear to have a new interpretation of the act, closer prob- 
ably to its original intention, which can give the act strength against 
monopolies as such, and also against control by three, four or five corpora- 
tions acting together. If the concentration problem in this country is to be 
dealt with by measures themselves not incompatible with free enterprise, 
it is probable that the hope lies in the new interpretation of the Sherman 
Act and an increased awareness of the responsibility of the courts to give 
adequate relief. 


144 Cf. Mr. Justice Roberts in Associated Press v. United States, 326 U.S. 1, 47 (1945). 


48 Compare the functions of the Surplus Property Board in United States v. Aluminum Co., 
148 F. 2d 416, 446 (C.C.A. 2d, 1945). 





ENFORCEMENT OF COLLECTIVE BARGAINING 
AGREEMENTS IN SWEDISH LAW 
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MERICAN and Swedish labor laws deal largely with differing 
A subject matters. The main body of American law concerns such 
matters as the use of economic coercion in labor disputes and the 
employee’s right of organization. These subjects are not important issues 
in Swedish law. The main body of Swedish labor law deals with a prob- 
lem to which little attention has been paid in America, namely, the binding 
force of collective agreements. The paucity of settled law in America on 
this subject has been referred to as “arrested development.’ The lack of 
a clear pattern in the law relating to the interpretation and enforcement 
of collective agreements is revealed by the course taken by the dispute 
last fall between the United Mine Workers, the mine owners and the 
government. 

A few introductory notes as to the political situation in Sweden will 
give the background of its labor law. The trade unions in Sweden are a 
factor of very high importance. Swedish manual workers are organized in 
the Confederation of Swedish Trade Unions, which has a total member- 
ship of about 1,100,000 workers. Salaried employees, foremen, white col- 
lar workers, civil servants, and others have their own confederation, with 
some 200,000 members. These figures indicate that every fifth Swede is a 
trade union member, as against every ninth American. The trade unions 
in Sweden are probably stronger than in any other country in the world. 

The Swedish labor movement is powerful politically, too. The Swedish 
Social Democratic Labor Party has throughout the last fourteen years 
either formed the cabinet or held the key positions in a coalition cabinet. 
It now has the majority of seats in the First Chamber and exactly half of 
the seats in the Second Chamber of the Parliament. Further, there is in 
Sweden a Communist Labor Party representing about 11 per cent of the 
voters. 

* Professor of Law, Lund University, Lund, Sweden. 

2 = Member of the Illinois Bar, formerly Attaché at the United States Legation in Stock- 


* For further information about Swedish labor relations see: Robbins, The Government of 
Labor Relations in Sweden (1942); Norgren, The Swedish Collective Bargaining System 
(1941). A popular study is Marquis W. Childs’ This Is Democracy: Collective Bargaining i in 
Scandinavia (1938). See also Reports of the Commission on Industrial Relations in Sweden, 
U.S. Dept. of Labor (1938). 

* Gregory, Labor and the Law 379 (1946). 
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In Sweden, the majority of the employers are organized in the same way 

as their employees. Dominant is the Swedish Employers Federation, 
which represents about 8,500 employers employing a total of about 500,- 
ooo workers. The Employers Federation consists of a number of branch 
associations which do nation-wide collective bargaining for their members. 

The strategy of organized employers, as well as of organized workers, 
has, during the past decade, been that of co-operation and not that of 
warfare. Both management and labor recognize that they have a common 
interest in settling a dispute by themselves, thus avoiding governmental 
interference. The trade unions have voluntarily accepted certain restric- 
tion of their activity, and employers have given some concessions in re- 
turn. The outcome of negotiations reflect the actual political situation at 
the time. 

Of special importance are the Basic Agreement of 1938 and the Agree- 
ment on Company Councils of 1946 between the Confederation of Swed- 
ish Trade Unions and the Swedish Employers Federation. The Basic 
Agreement establishes a uniform procedure for settling of grievances and 
fixes a practice to be followed with respect to dismissals and furloughs. 
Furthermore, it provides a set of rules restraining the use of certain kinds 
of direct action. Special consideration is given to third parties who have no 
economic interest in the actual dispute. The Basic Agreement thus meets 
a demand which otherwise might have called for the enactment of special 
legislation. The object of the Agreement on Company Councils is to pro- 
mote industrial democracy through active participation by the employees 
in the management. Upon the request of the employer or of the local un- 
ion a company council is to be established in each enterprise employing 
twenty-five workers or more. The company councils are intended to serve 
many of the purposes served by the labor-management committees fos- 
tered by the War Production Board during the war. 

The policy of the Swedish government has consistently been that of 
non-interference in the making of collective agreements. This policy was 
earlier due partly to liberal laissez faire theory, partly to an inability of 
those in political power to agree upon the proper means to restrict the 
activity of labor unions. During the last decade, when the Swedish La- 
bor Party has been in the government, the policy of non-interference has 
been based upon the theory that the Labor Party and the trade unions 
have different tasks which ought to be distinctly separated from one an- 
other. In the opinion of the Swedish labor leaders, labor must principally 
rely upon union activity. Workers may resort to political action mainly 
for the solution of those problems which cannot be solved by collective 
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bargaining or when the process of collective bargaining would be too 
slow. Government has to provide such benefits as workmen’s compensa- 
tion, sick and unemployment insurance, old age pensions, and regulations 
of hours of work, but ought not to fix minimum wages or the amount of 
overtime pay. The labor leaders are definitely opposed to any kind of 
compulsory arbitration of wage disputes. Even during the war, wage sta- _ 
bilization was accomplished by voluntary co-operation between the Swed- 
ish Federation of Trade Unions and the Employers Federation, rather 
than by any agency similar to the National War Labor Board in the Unit- 
ed States. 
I. SWEDISH “COMMON LAW” 


In Sweden, strikes, lockouts, boycotts, and even sympathetic actions 
are considered legal in the absence of violence, damage of property, libel, 
or slander. In the making of a collective agreement, a party may freely use 
direct action in order to bring the other party to accept his demands. 
Swedish courts have never accepted the English doctrine of conspiracy or 
the American doctrine of illegal purpose. Nor have the Swedish courts 
granted orders comparable to injunctions as used by American courts in 
labor disputes. The right of the employees to organize for collective bar- 
gaining purposes has been an issue of minor importance. There was no de- 
mand for a statute protecting the right of association before the organiza- 
tional drive in the middle of the thirties reached the white-collar jobs. An 
act providing for a right of self-organization was passed in 1936. This 
statute defines certain acts of an employer as unfair labor practices and 
secures a discharged employee reinstatement with back pay in case of dis- 
crimination. The Swedish statute does not establish any machinery sim- 
ilar to that of the Wagner Act. Special precautions to secure the workers 
free elections have not been found necessary. 

The Swedish labor law makes a definite distinction between contractual 
and extra-contractual relations. While few or hardly any special rules 
govern extra-contractual relations, a very elaborate body of rules applies 
to situations where contractual relations have been established. Relative- 
ly early it was decided by the courts that a collective agreement was bind- 
ing upon the parties and that a union could sue and be sued under the com- 
mon law as a legal person, irrespective of incorporation. In the case Afton- 
bladet v. Svenska Typografférbundet* the Supreme Court was confronted 
with a situation in which unions had struck in order to support the Con- 
federation of Swedish Trade Unions in a general strike which took place 
in 1909. The Court expressed the opinion that as a matter of principle the 

3N.J. A. 1915, 233 (Swedish Supreme Court Reports). 
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collective agreement was binding and rendered the union liable for dam- 
ages upon breach. However, no redress was granted in the case at bar, be- 
cause the collective agreement, as interpreted by the Court, did not, in the 
absence of an express stipulation, restrain the right of sympathetic ac- 
tion. 

To bring a suit in the courts was no practicable remedy, due to the fact 
that the case, through appeal, could be delayed for years. In the case just 
mentioned over five years elapsed before the case was decided by the 
Supreme Court. As in the United States, few cases were brought to court, 
either by unions or employers. The collective agreements under the Swed- 
ish common law system were virtually only gentlemen’s agreements. It 
became an important issue to establish special judicial machinery to deal 
with suits for the enforcement of collective agreements. The disputing 
parties otherwise could not be expected to abstain from the use of eco- 
nomic coercion. 

Il. THE LEGISLATION OF 1928 


In order to meet this problem, two acts were passed in 1928, the Labor 
Court Act and the Collective Agreements Act. At that time, the Swedish 
Labor Party had not yet reached its present dominant position. The sta- 
tutes were enacted with the blessing of employers and conservative groups 
but over the protest of the workers. Organized workers demonstrated all 
over the country, and the labor press labeled the proposed legislation as 
an act of persecution of the trade unions. After some years of experience 
with the operation of the statutes the opinion, however, changed. Now- 
adays most unions are in favor of the legislation. The Swedish Labor Party 
and the Swedish Confederation of Trade Unions have successfully opposed 
proposals by individual representatives to repeal the two acts. 


THE LABOR COURT 


The Labor Court has seven members. Three of them represent an im- 
partial element, the chairman and the vice-chairman who are lawyers with 
long experience as judges and one member who has to be a specialist on 
labor relations—generally an officer of the Social Board, a governmental 
agency exercising functions similar to those of the American Department 
of Labor. Of the remaining four members, two represent organized em- 
ployers and two organized employees. 

One single tribunal in the country has been adequate because the organ- 
izations on both sides thoroughly screen grievances by informal processes 
and therefore generally present to the court only cases involving new legal 
aspects. The Labor Court Act, in order to promote such screening, stipu- 
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lates that an association which has concluded a collective agreement may 
bring the action in the Labor Court on behalf of its members and that a 
member may not act himself unless he establishes that his association has 
refused to take action on his behalf.‘ The court handles from roo to 150 
cases each year. The Labor Court is a trial court, but for the sake of effec- 
tive administration its decisions are made final and not subject to appeal. 

The Labor Court has jurisdiction in disputes involving the interpreta- 
tion of a collective agreement, such as disputes over rights and obligations 
accruing from the agreement, whether the agreement is in force or has 
expired, or involving the redress to be granted an offended party. The 
parties, however, are free to submit their disputes to arbitration. Clauses 
providing for private arbitration of grievances have been rather common 
in Sweden, but there is at present a tendency to exclude such clauses from 
contracts since the parties recognize that the Labor Court is better qual- 
fied for this job than private arbitrators. 


THE PEACE OBLIGATION 


The object of the Swedish Collective Agreements Act is to promote a 
peaceful settlement of disputes arising during the life of a collective agree- 
ment. The parties may not resort to strike, lockout, boycott, or any kind 
of direct economic action in four types of disputes described in the statute. 
Such action may not, during the effective period of a collective agreement, 
be undertaken (1) to settle disputes concerning the validity, existence, or 
correct interpretation of the contract, or involving questions as to whether 
a particular act constitutes an infringement of the contract, or of the 
statute itself; (2) in order to bring about an alteration of the terms of the 
contract; (3) in order to force the other party to accept an agreement 
as to the contents of a future contract; and (4) in order to assist by sym- 
pathetic action others who are involved in illegal action. 

The rule referred to under (1) simply means that the government has 
provided compulsory arbitration for all disputes concerning interpretation 
of contracts. Suppose that one of the parties claims that the other party 
has violated the contract. The wronged party is not allowed to resort to 
direct action to force the violator to live up to the contract, if the violator 
claims that his action is consistent with a correct interpretation of the 
contract. The same rule applies when one of the parties claims that the 
contract has expired, but the other party contends that the contract is 

"4 This attitude of the Swedish law with regard to the relationship between an association 
and its members is in marked contrast to the attitude of the American courts which have been 
loath to accord associations any status. Cf.,e.g., Elgin, J. & E. Ry. Co. v. Burley, 325 U.S. 711 


(1945), reaff’d, 327 U.S. 661 (1946), in which a settlement negotiated by a union was held not 
binding upon the employees under the Railway Labor Act. 
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still alive. An action similar to that of John L. Lewis in the recent coal dis- 
pute declaring that the contract was terminated would consequently 
have been held illegal by the Swedish Labor Court. The validity of the 
other party’s argument is of no concern. The party has to delay his action 
until the court has declared that the contract is no longer operative. 

The second rule, that action is not allowed in order to bring about an 
alteration of the contract, simply expresses the principle of pacta sunt 
servanda—a principle, simple in itself, but often involving intricate prob- 
lems as to the existence or nature of implied covenants in the contract. 
There are no special implications in the principle that a party may not re- 
sort to direct action in order to force the other party to accept an agree- 
ment as to the content of a future contract. The economic struggle to 
bring about new concessions may not be started before the existing con- 
tract has expired. 

Rule (4) aims at one kind of sympathetic action which, had it been al- 
lowed, should have completely undermined the foundation of the Col- 
lective Agreements Act. Outsiders cannot be permitted to support a party 
who has violated his own obligations. 

It should be pointed out that the peace obligation on the parties during 
the life of the contract is not absolute. One party may resort to direct ac- 
tion to force the other to live up to the contract as long as there is no dis- 
pute concerning its interpretation. The statute does not prohibit a union 
from strikes, picketing and boycotts directed against an employer who 
is in default of wages admittedly due. Further, there is no rule prohibiting 
sympathetic action in géneral. The act only prohibits support given to an 
illegal action. The proposal to expand the peace obligation so as to outlaw 
completely all sympathetic action was opposed not only by labor but by 
management. Organized employers consider the sympathetic lockout their 
most valuable weapon, and its use or potential use plays a much larger 
role than in the United States. 


NATURE OF THE COLLECTIVE BARGAINING CONTRACT 

Many attempts have been made both in American and European juris- 
prudence to adapt common-law principles to collective agreements, 
whether the theory has been that the contract establishes only a usage re- 
flecting itself in the individual contract, or that the union acts as an agent 
for its members, or that the members are third-party beneficiaries.’ The 
shortcomings of these attempts are evident and have in American litera- 
ture recently been treated by Professor Gregory.’ The collective agreement 


5 Consult Rice, Collective Labor Agreements in American Law, 44 Harv. L. Rev. 572 
(1931). 


* Gregory, op. cit. supra note 2, at 379-412. 
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needs rules of its own which in an appropriate way solve the political and 
social problems involved in a situation where an employer and a union 
have set up rules to determine the relations between the employer and the 
union, and the relations between the employer and his employees. 

The collective agreement, according to the Swedish Collective’ Agree- 
ments Act, establishes contractual relations not only between the con- 
tracting parties, the employer and the union, but also between the em- 
ployer and the members of the union. The relations between the em- 
ployer and the union come to the front in disputes as to bargaining pro- 
cedure, the peace obligation during the life of the contract, or notice of 
termination of the contract, the relations between the employer and mem- 
bers of the union in disputes as to wages, sick benefits, working condi- 
tions, or dismissals. 

On the other hand, individual members may, depending upon the cir- 
cumstances, also be involved in those disputes which primarily involve 
the unions. In case of a “wildcat” strike, the employer may sue both the 
union and its members—the union because it has called the strike or has 
not taken proper precautions to prevent it, and the members because they 
have quit their jobs. Nor is it true that matters principally referring to the 
terms of the individual contract are of no concern to the union. Suppose a 
member gets a lower wage than that prescribed by the contract. The union 
may then take an action of its own to force the employer to live up to the 
contract, no matter whether the member claims his rights or not. 

The rule that the contract establishes contractual relations both with 
the union and its members is equally applicable to the situations in which, 
on the employer’s side the contracting party is an association of employ- 
ers, a rule of great practical importance, since in Sweden most collective 
bargaining is done by such associations. 

In order to secure efficient enforcement of a collective agreement, the 
Swedish act extends the dominion of the peace obligation during the life 
of the contract to include a specific group of outsiders. An association 
whose members are bound by a collective agreement is not allowed to ar- 
range or to render assistance in an illegal action by its member. The prac- 
tical application of this rule occurs in cases where a collective agreement is 
signed by a local union. The extended peace obligation then extends to the 
national union. A similar situation arises when a group of individuals re- 
sign from one union and join another union. According to the Swedish 
act, the change of union adherence does not in itself waive earlier obliga- 
tions. Consequently, the union may find that it is not allowed to support 
its newly admitted members in a strike. The rule which extends the peace 
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obligations to a group of outsiders is parallel in its effect to the Anglo- 
American theory that a tort action may be based upon the inducing of a 
breach of contract between others, a theory which has no general applica- 
tion in Swedish law. 

III. SANCTIONS 

The problem as to applications of sanctions for violation of collective 
agreements involves many troublesome aspects. The employer is likely to 
look upon the collective bargaining agreement as any other business con- 
tract which should be capable of enforcement under the ordinary rules of 
civil liability. Some employers look upon a strike as such a serious matter 
that ordinary rules of civil liability do not furnish a solution. In earlier 
days the view was often stated that since neither the union nor its mem- 
bers generally are able to pay damages compensating the employer for the 
actual loss arising from an illegal strike, some measure of redress ought to 
be provided which gives more effective relief than a cause of action at law. 
In American law this attitude has often been shared by the courts and 
expressed through the use of the injunction, which, by the subsequent ex- 
ercise of contempt power, in effect provides imprisonment or threat of im- 
prisonment as a sanction. In American law, the Norris-LaGuardia Act and 
the various state anti-injunction acts bear witness to the fact that this 
view came into disfavor during the twenties and thirties. 

Union officers are inclined to look upon a collective agreement as a peace 
treaty which has no enforceable legal effect (at least against the union or 
its members), but which gives rise only to a moral obligation. This is in 
effect the status of collective agreements under English law. If special sanc- 
tions are to be considered, labor opposes any kind of criminal liability or 
civil sanction which may ultimately result in incarceration. However, 
even the ordinary rules of damages for breach of contract, it is frequently 
claimed, lay too heavy a burden upon labor, inasmuch as the union and its 
members are financially much weaker than the employer. On the other 
hand, in cases where the employer is the wrongful party, the ordinary 
principles of damages are often unsatisfactory for the reason that proper 
redress is not afforded against many types of violations by employers, the 
result of which cannot be measured in pecuniary terms. For instance, no 
actual loss or a very slight loss is involved in cases where an employer may 
breach an agreement by failure to observe grievance procedure, or by 
violating stipulations as to hours of work, or the number of apprentices in 
a given shop. Very slight pecuniary loss but substantial injury to the union 
may often result from the inclusion of a single employee in an im- 
proper job classification. From the union’s point of view, therefore, the 
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adoption of ordinary rules of civil liability create an unfair situation in- 
volving heavy responsibility on the part of the union and highly inade- 
quate opportunities for redress against the employer. 


THE MEASURE OF DAMAGES 


The Swedish Collective Agreements Act provides a system of legal re- 
sponsibility based upon principles of contract law, although in important 
respects departing from the rules obtaining in other types of cases under 
Swedish law. No consideration was given to proposals making violations 
criminal offences. Earlier drafts of the act provided for the discretionary 
award of punitive damages in case of deliberate and flagrant violations. 
This idea was rejected, too. The sponsors of the legislation were anxious 
to avoid every suggestion of criminal law, and the imposing of punitive 
damages could be interpreted as involving an element of that kind. 

The principle adopted is that the Labor Court has authority to award 
remedial damages against unions, individuals, employers and employers’ 
associations,’ based principally on direct financial loss. 

However, special damages may be awarded to compensate for “‘the 
interest of the person concerned in the maintenance of the contract and 
circumstances other than those of a purely economic nature.”’ These spe- 
cial damages are not punitive in character. They are determined with ref- 
erence to the injury of the defendant, not the guilt of the plaintiff. 

The court is expressly authorized to reduce the damages if the degree of 
culpability is slight and to take the financial position of the parties into 
account. Individual defendants are granted a special exemption, limiting 
any judgment against them to 200 crowns (a sum equivalent on the aver- 
age to three weeks’ pay for an unskilled laborer). 

A study of the court’s decisions during the seventeen years of its ex- 
istence indicates that, as a general rule, the court has exercised its dis-. 
cretionary right to award special damages, principally in those cases in 
which no financial loss of any kind could be established. In instances 
where an individual employee has claimed ordinary direct damages (for 
example, for exclusion from work) and his union has claimed special dam- 
ages, the court in general has refused to award any damages to the union, 

7 Judgments for money damages against unions or union members based upon violations of 
collective agreements are rarely found in the United States law. Probably judgments against 
unions would have to be predicated upon very specific penalty provisions in collective agree- 
ments. Such penalty provisions do not appear to be frequent, at least judging from an exami- 
nation of the volume of Labor Disputes Settlements containing reports of significant arbitra- 
tion awards published by the Bureau of National Affairs. An apparently isolated court case in 


which damages were awarded against the union is Powers v. Journeyman Bricklayers Union. 
go Tenn. 643, 172 S.W. 284 (1914). 
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considering that the judgment for actual loss sustained is a sufficient 
remedy. 

The Labor Court has frequently exercised its prerogative to reduce the 
total potential amount of damages either by reference to the defendant’s 
inability to pay or to the relatively slight degree « of culpability on the part 
of the employee. In so doing, the court is applying principles analogous 
to the doctrine of comparative negligence, not used outside of admiralty 
in the United States, but generally adopted in Continental and Scandi- 
navian law. As an example, the court in one case referred to the fact that 
the employer “‘by indecisiveness in bargaining before the beginning of the 
conflict to a certain extent has been a contributor to the injury.’”* In an- 
other case, the court declared that the damages should be reduced “giv- 
ing weight to the youth of the workers, their inexperience with respect to 
the duties imposed by the collective agreement and their position eco- 
nomically.”® 

DIVISION OF LIABILITY 

The principle of degree of culpability finds particular application in the 
many questions arising where there are several defendants. In such cases, 
the principle of degree of culpability makes it improper to render joint and 
several judgments for fixed amounts against several defendants. The law 
provides that “if two or more persons are responsible for the loss, the lia- 
bility to pay damages shall be divided among them in proportion to the 
degree of culpability established against each.” 

Prior to the enactment of the legislation there was some considerable 
discussion of the question whether the union should be responsible for 
the damages assessed against its members with a right, upon payment of 
such damages, to be subrogated to the employer’s claim against the mem- 
bers. The Swedish Federation of Trade Unions militantly and successfully 
opposed this suggestion on the ground that such a situation would be 
bound to create one of two results: either the union would have to act as 
creditor vis-4-vis its own members, which would have a demoralizing ef- 
fect, or the union would itself absorb the total burden of the damages with 
the result that in effect the principle of individual responsibility would be 
eradicated. 

The Labor Court has had many occasions to consider questions of divi- 
sion of damages between several defendants. Questions have arisen as to 
the allocation of damages between a national union and its local. In such 
cases, the court seems in general to have placed the primary responsibility 
§ A.D. 1938, N. 42 (A.D. refers to the Labor Court Reports.) 

9 A.D. 1931, N. 42. 
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on the national union and, in many instances, awarded two-thirds of the 
damages against it.'® The court has been especially prone to place the pri- 
mary responsibility on the national union where according to its by-laws 
it has the final authority to determine whether any given action may be 
taken. Where the question is the distribution of damages as between a 
local and its member, the court has generally followed the principle of as- 
sessing the primary responsibility against the local, at least in those cases 
where the members have simply acted in conformity with the decision of 
the union. In most such cases, damages have been assessed only against 
the local and not against individual members." In fact, damages against 
individuals have been normally awarded only in those cases where in- 
dividuals themselves have taken the initiative in an unlawful strike. The 
union has in some instances become jointly responsible by approving the 
illegal action. As between various individuals, the court has generally 
divided responsibility equally, with the exception that damages have been 
reduced by reason of the youth of individual employees.’ 

The principles of division of damages apply with equal force to employ- 
ers and employers’ organizations, but to the knowledge of the authors, only 
one case has arisen in which the principle was considered. In that case, 
for undisclosed reasons, the damages were equally divided between the 
employers’ association and the individual employer." 


AFFIRMATIVE ORDERS 


Every Swedish court has the right to issue orders of an injunctive char- 
acter calling for specific performance or other affirmative action. This is 
done by requiring or prohibiting certain named acts on penalty of the for- 
feiture of a sum of money, the amount of which is determined in the in- 
junctive order itself. Upon failure to follow the order, the defendant may 
suffer forfeiture of the bond. The forfeited sum is commuted into a jail 
sentence in case of failure to pay. 

The Labor Court in general has available to it the same sanctions as 
other courts. However, in order to prevent physical force ultimately being 
used against employees violating a contract, the Laber Court Act con- 
tains a special exemption provision which states: “A sum forfeited as a 
result of the violation of any Court order relating to the performance of 
an agreement shall not be commuted to imprisonment.” The ultimate 
sanction available to the Labor Court falls short, therefore, of the means 

% A.D. 1932, N. 63; A.D. 1934, N. 146. 

" A.D. 1934, N. 118. 


" A.D. 1930, N. 74b; A.D. 1931, N. 42; A.D. 1932, N. 33. 
3 A.D. 1934, N. 156. 
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of enforcement: available to an American court in a contempt of court 
proceeding. 

In the normal course of activity, the Labor Court does not base its or- 
ders, however, on any penalty of forfeiture. The general practice is to issue 
plain orders without penalty provisions, which consequently are without 
any formal legal sanctions. Only in cases where it can be anticipated that 
the court’s authority may be flouted are formal sanctions employed. Very 
few such instances have occurred. 


DISCHARGE OF WRONGED PARTY FROM OBLIGATION OF CONTRACT 


The Labor Court has available to it an additional course of action 
which it has very seldom employed; it may, in certain instances, declare 
all or a portion of the collective agreement null and void and thereby re- 
store to the parties their rights to use those direct means of action (strike, 
lockout, boycott, etc.), which normally are prohibited by the peace obliga- 
tion imposed by the Collective Agreement Act.*4 

The general Swedish law is comparable to the American in ordinary 
breach of contract with dependent covenants, in that a substantial breach 
by one contracting party frees the other from his obligations under the 
contract. However, the effect of the legislation generally is to make all 
covenants in a collective agreement independent. Only by the court’s 
specific order can violations by one party be used to free the other party 
from his or its obligations under the contract. Obviously, this power is 
one to be used only as a last resort. It has had no important practical ap- 
plication. In the overwhelming majority of cases before the court, the 
other sanctions available to it have been quite adequate to meet any situ- 
ation. The availability of the ultimate right to declare the contract null 
and void, however, is to be looked upon as a logical corollary of the fact 
that physical compulsion (except execution against property based on 
judgment for damages) is unavailable to the Labor Court. In an extreme 
situation, the court may be confronted with no other alternative than to 
. nullify the contract and leave the parties to a contest of economic power." 

«4 The right of one party to an award to take direct action upon failure of the other party 
to abide by it is apparently the only means of securing compliance with compulsory arbitra- 
tion awards under a plan for the adjudication of grievance disputes by an Industrial Board of 
Adjustment suggested in the recently published prize-winning Ross essay. Gerhardt, Labor 
Disputes: Their Settlement by Judicial Process, 32 A.B.A.J. 752, 803, 806 (1946). 

*s Compare the situation under the Railway Labor Act, as amended, 48 Stat. 1185 (1934), 
45 U.S.C.A. § 151 et seq. pag). The awards of the Adjustment Board are binding and en- 
forceable by application to the United States District Court. However, the party in favor of 
whom an award has been granted may resort to direct action without seeking the aid of the 


court. In fact, unions normally obtain compliance by taking a strike vote. It has been stated 


that an actual strike has been found unnecessary. See Spencer, The National Railroad Adjust- 
ment Board 56 (1938). 
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IV. COMPARISONS AND SUGGESTIONS 


It is not within the province of this article to suggest the extent to 
which the Swedish experience can be incorporated into American law. 
Attempts to transplant legal institutions from one country to another are, 
at best, beset with many hazards. The Swedish system must be evaluated 
in context with the long established practices of collective bargaining in 
Sweden where the almost complete organization of both employers and 
employees, makes possible and practicable the exercise on both sides of 
economic sanctions of a most extreme character. Since economic power is 
relatively stable and known to both parties in advance, the circumstances 
are favorable for avoiding a show of force. It must also be-remembered 
that struggles for union recognition, union security and jurisdictional 
fights within and between unions have been of negligible importance in 
Sweden during recent years. The energies of both labor and management 
have been directed to the making and applying of collective agreements 
and not to collateral issues which still give impetus to a good deal of labor 
unrest in the United States. Pressures tending to thwart orderly enforce- 
ment of agreements are therefore stronger in the United States. All of 
these factors, as well as the wide divergence in legal and governmental 
background, and the. difference in the degree of homogeneity of union 
membership, make it dangerous to engage in any direct reasoning by anal- 
ogy and even more dangerous to make any recommendations for copying 
Swedish procedure.”® 

Nonetheless, a few general observations may be justified by way of com- 
parison between the Swedish and American systems: 

1. It must be remembered that the Swedish system for insuring indus- 
trial peace deals with justiciable disputes, i.e., differences susceptible of 
resolution by reference to contractual provisions. The Swedish law, as the 
American, leaves the parties free to assert their economic strength in ar- 
riving at the terms of new contracts. A system such as the Swedish one, 
if successfully adopted in the United States, would therefore be effective in 
preventing certain types of disputes such as those giving rise to “wildcat” 


*6 Tt is significant that William B. Davis, a member of the President’s Commission which 
investigated labor law in England and Sweden has the following to say: “For legislation and 
legislative policy, I think the findings of the Commission have no application at all 
my opinion that the facts set forth in the British and Swedish reports show that what this 
country needs is well-directed pressure, from all interested parties, toward the extension of 
trade unionism and collective bargaining beyond individual plants or companies until it 
reaches, in every important industry in America, that mature state in which the basic standards 
of wages, hours, and working conditions are negotiated by national unions and groups of 
unions, not with each employer individually but with associations of employers.” 3 Labor 
Relations Reference Manual 951 (1939). 
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strikes occurring during the effective period of a contract, and controver- 
sies such as the coal strike in the fall of 1946, involving the existence or in- 
terpretation of a contract. Such a system would, of course, not guarantee 
the prevention of all or even most strikes. 

2. It will be observed that the Swedish system embodies what most 
writers mean by the phrase “compulsory arbitration’’ (although many 
doubtless find implicit in that term the notion of physical compulsion in 
the enforcement of the award). Much of the vigorous opposition to “com- 
pulsory arbitration,” both on the part of management and labor, stems 
from the fact that the proponents of such plans frequently fail to draw the 
line, so clearly drawn in Swedish law, between justiciable and negotiation 
disputes.'? The argument against “compulsory arbitration’’ in negotiation 
disputes is very clear. Such arbitration would involve a clear-cut surrender 
of the freedom of bargaining and the substitution of the authority of the- 
state for the freedom of the individual parties in an important field of ac- 
tivity. But the basis for the opposition is not as strong in the case of 
justiciable disputes. There is far less reason why such disputes should not 
be subject to binding decision by some governmental body. The limitation 
on freedom of action which is involved by such a procedure is relatively 
slight. It is a limitation against the use of self-help in situations where legal 
redress is possible. The law has constantly moved in this direction (and 
without any appreciable loss of freedom on the part of those affected by 
this growth). It is difficult to see why anyone either on the labor or man- 
agement side should be indignant over a system of control which forces 
both parties to a contract ‘to live up to that contract at the risk of incur- 
ring liability for civil damages or the obligation to specifically perform. 

3. There may be injustice in the fact that union treasuries are rendered 
liable for the actions of union officials as is the case in Sweden. Instances 
will occur when an individual member’s equity in the union treasury will 
be reduced as a result of damages leveled against the union because of 
wrongful acts performed by union officials in which the member would not 
have concurred had he been consulted. But this danger is one which is 
inherent in any group responsibility. It must, of course, be met by a wise 
exercise of discretion on the part of the judicial body in authority (and, 
in fact, exercised by the Swedish Labor Court in the judgment of most ob- 
"1 The Swedish terms “rittstvister” and “intressetvister” literally mean “legal disputes” 
and “interest disputes.” “Justiciable” and “negotiation” disputes are terms which, while not 
genuine antonyms, suggest the difference which is to be stressed, i.e., controversies under an 
existing contract capable of solution by application of the judicial process in contradistinction 


to controversies as to what the terms of a contract should be, capable of solution only by 
negotiation or other non-judicial process. 
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servers). But, there is nothing inherently offensive to accepted notions of 
legal responsibility in the fact that individual members of a group, or a 
group as a whole, will on occasion suffer by reason of errors in judgment 
or abuses of authority by those persons to whom the group has delegated 
power to act. To take the most obvious example, stockholders often are 
made to suffer because of unwise decisions on the part of officers or di- 
rectors of corporations. Labor unions have, perhaps, already achieved the 
degree of organizational maturity which can justify a system of collective 
responsibility. 

4. Those who look upon the Swedish system primarily as one which 
meets the demands of “union responsibility,” so often stressed in public 
discussion at the present time, should bear in mind that the Swedish sys- 
tem imposes correlative obligations on the employer, which in some re- 
spects are more severe than those to which the employer is subjected un- 
der American law."* The duty to pay special damages, discussed earlier, is 
an important obligation of such a character. Under Swedish law, more- 
over, the peace obligation imposed on the employer prevents him from 
discharging employees guilty of unlawful action and in other respects pro- 
hibits him from taking matters in his own hands to meet violations by un- 
ions. Such action (in the absence of an unfair labor practice) is, of course, 
permitted in the United States. While a system like the Swedish one would 
impose legal responsibility on unions for “wildcat” strikes, slowdowns, 
etc., it would also tend to limit the employers’ freedom of direct action in 
meeting such violations by employees. In fact, such a system would be 
subject to the same objections which employers often have to any system 
of arbitration under existing centracts. The increasing use of arbitration 
clauses in collective agreements indicates on the one hand a fertile ground 
for an orderly system of enforcing collective agreements. On the other 
hand, a further increase in the use of arbitration, whether by impartial 
umpire or other means, may create a situation in which formal govern- 
mental arbitration will no longer be a matter of great importance. Certain- 
ly it may be said that the adoption of a system such as the Swedish one 
will by no means be a complete boon either to the employers or unions. 

5. Insofar as the federal courts, a special labor court, or any other body 
charged with power to enforce collective bargaining agreements under a 
hypothetical American adaptation of the Swedish system would have 
power to compel specific performance of collective bargaining agreements 

** Tt is of interest to note that of 2,835 cases filed in the Labor Court during the years 1929- 


1945, 2,477 were filed by employees or unions, 346 by employers or employers’ associations, and 
12 by both sides. Employees have been plaintiffs in more than four-fifths of all cases, 
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and issue orders prohibiting strikes and boycotts, labor would undoubted- 
ly raise the familiar objection of “‘government by injunction.” Indeed, 
some of the restraints of the Norris-LaGuardia Act would have to be re- 
moved. Any effective plan would have to involve the use of powers analo- 
gous to those used by a court of equity in injunction cases. But the griev- 
ances which labor in the past has had against the use of injunctions could 
not legitimately be held against the use of the injunctive process to com- 
pel adherence to commitments freely entered into by unions themselves. 
The classic type of injunction, against which the Norris-LaGuardia Act 
and state injunction acts were directed, did not involve situations in which 
collective agreements existed. Its vice lay in the fact that it represented a 
partisan act on the part of government, restricting the freedom of action 
of one party to a dispute in favor of the other party. “Government by in-’ 
junction” to enforce a collective agreement is government in the per- 
formance of one of its basic functions: the substitution of legal processes 
for self-help in compelling adherence to undertakings voluntarily entered 
into. 

The real question is whether the sanctions involved in the injunction 
procedure under American law are not excessively severe. Perhaps some- 
thing may be learned from the Swedish experience which relies heavily 
upon the imposition of damages against employers, unions and employees 
alike, but does not make use of the ultimate sanction of physical force. 
The latter is, of course, the factor which has made injunctions, as well as 
the Smith-Connolly Act, so obnoxious to American labor. 

It is perhaps worthy of note, that just as the Swedish labor movement 
originally opposed the Labor Court Act, but now staunchly defends it, so 
the railway unions—which once accepted the Railway Labor Act with 
many misgivings—now operate successfully under the Railroad Adjust- 
ment Board. The orders of the Board and the referees appointed by the 
Board, are generally adhered to without question. Litigation involving 
formal sanctions has been almost non-existent.'® Similarly, in those shops 
in which impartial umpires are employed, the awards have usually been ac- 
cepted, and few suits have been necessary to compel enforcements of such 
awards. This is in accord with the Swedish experience in which sanction- 
less orders have, for the most part, been found adequate. The prospects, 
therefore, appear good for the extension of systems embodying machinery 
for the orderly adjudication and enforcement of justiciable labor disputes. 


% See Garrison, The National Railroad Adjustment Board: A Unique Administrative 
Agency, 46 Yale L.J. 567 (1937); Spencer, op. cit. supra note 15. 











CONSTITUTIONAL REVISION AND 
PARTY CIRCLE BILLS 


Kennets C. SEars* 


EMANDS for a constitutional convention to revise the 1870 
Illinois constitution started as early as 1893.' The contents of 
the defeated new constitution in 1922? disclose that those who 

framed it—conservative men they were—believed that our present con- 
stitution needed a general revision. Since then there has been an endless 
discussion of the means by which the citizens of Illinois can secure a mod- 
ern constitution, an efficient government, and equal justice for all.’ In 
1944 this assertion was made by way of a challenge and the challenge has 
never been accepted. 


Illinois, everything considered, is in the worst position of any state in the Union. 
A majority of its voters who have any ideas to express have frequently shown that 
they think that their constitution is in need of a general revision. But, owing to the 
rigid and restrictive provisions for a revision or amendment, Illinois flounders around 
in its constitutional morass. It is a ridiculous spectacle for what is supposed to be one 
of the great states in the United States. Only one judgment can be uttered: Illinois has 
been politically backward and heaven alone knows when it will become ashamed of 
itself and exhibit political astuteness. There are ways out of the morass whenever 


* Professor of Law, University of Chicago. 


* 5 Centennial History of Illinois 190 (1920). See also the report of a committee of the 
Illinois State Bar Association in 1902, which concluded that a constitutional convention “at 
this time would be desirable and expedient.” Proceedings of Ill. State Bar Ass’n, Part 2, 
141-159 (1902). 


21 Til. Ann. Stat. (Smith-Hurd, 1930) 387-420. 


3 See, inter alia, Ill. Constitutional Convention Bull. 65-1209 (1920); Governor Henry 
Horner’s Inaugural Address, Ill. S. Jour., at 47-50 (1933); Illinois Legislative Reference 
Bureau, The Constitution of Illinois (1934); Report of the City Club of Chicago, The Need 
for a Constitutional Convention (1934); Thompson and Clarke, Shall We Have a Constitu- 
tional Convention? 16 Chicago Bar Record No. 1, 9 (1934) ; Sears, The Need for a Constitution- 
al Convention, 16 Chicago Bar Record No. 1, 26 (1934); Powell, A Plan for Facilitating Con- 
stitutional Amendment in Illinois, 30 Ill. L. Rev. 59 (1935); Sears, Voting on Constitutional 
Conventions and Amendments, 2 Univ. Chi. L. Rev. 612 (1935); Illinois—A Descriptive and 
Historical Guide 89-92 (1939); Report of Illinois Legislative Council, Problems of Constitu- 
tional Revision in Illinois (1941); C.I.0. Legislative Guide (March 5, 1945); Proposed Con- 
stitutional Convention, 26 Chicago Bar Record 257 (1943); Akers, A New Constitution for 
Illinois? (1945); The City Club Bulletin (Jan. 29, 1945); Report of Committee on Organic 
Law and Legislation of Illinois Post-War Planning Commission, An Imperative Task (1945); 
Report of Chicago City Council Committee on Consolidation, Reorganization, and Taxation 
(Dec., 1946). 
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Illinois secures the political leadership that can overcome the forces that believe in a 
relatively static society.‘ 
URGENT REFORMS 


It has been one of the favorite techniques of the Chicago Tribune to 
bait those who would reform the Illinois constitution by asking them to 
specify the reforms which they desire.’ Many of those who advocate the 
calling of a constitutional convention have said: “Do not fall into that 
trap; merely reply that the voters have a right to say whether they wish 
to have a convention; and that the General Assembly should submit the 
proposition to a vote if there is a substantial demand for a convention.’ 

Such a response may be what is known as politically smart. But it ap- 
pears to be less than frank and less than logical. The burden is upon those 
who advocate a convention to make at least a prima facie showing to the 
legislators that a convention is needed. Furthermore, there should be a 
plan to accomplish desirable reforms and that plan should be common to 
enough voters to make it likely that a constitutional convention would be 
a worthy accomplishment. The majority of those voting on a convention 
proposal should be convinced of that much. 

The Chicago Tribune has also stated that advocates of a constitutional 
convention for Illinois have never stated what they wanted.’ This was 
not true of many advocates and it is believed that the Tribune knew that 
this accusation was not generally true. In fact, the Tribune itself early ad- 

4 Sears and Laughlin, A Study in Constitutional Rigidity, 10 Univ. Chi. L. Rev. 142 (1943), 
11 Univ. Chi. L. Rev. 374, 439 (1944). 

5 Editorial, A Fraud Defeated, Chicago Tribune (July 28, 1945). Cf. letter, part of which 
was not printed, by the author in Voice of the People, Chicago Tribune (Aug. 3, 1945); edi- 
torial, Mayor Kelly Is Smart, Chicago Tribune (April 16, 1945) (“Nobody knows what is back 
of the proposal [for a constitutional convention] aside from the CIO, which is its most vocifer- 
ous proponent.’’); news item, Chicago Tribune, p. 12 (March 18, 1945) (“H. I. Green of 
Urbana could get no specific answer to his question, ‘What is the matter with, the 1870 con- 
stitution?’ ’’). This latter item was an exhibition of real crust, since Mr. Green admitted that 
he was one of the delegates who drafted and then sought to obtain the ratification of the 1922 
constitution. 

® Such was the attitude of some of those who urged a constitutional convention proposal 
in 1945. They acted upon the advice of at least one legislative leader who was strongly in favor 
of a convention. 

1 Editorial, What Kind of a Constitutional Convention? Chicago Tribune (Oct. 18, 1934); 
editorial, The State Constitution, Chicago Tribune (Feb. 26, 1945) ; editorial, For the Gateway 
Amendment, Chicago Tribune (Oct. 6, 1946) (“Those who have been clamoring for a consti- 


tutional convention have never been candid. Their real aim has been to socialize the economy 
of the state. .... 7), 

During the 1945 session of the Illinois General Assembly, Representative James O. Monroe 
used the same tactics. He introduced a resolution calling upon the Governor to give a detailed 
and comprehensive statement of the reforms needed, particularly with reference to reappor- 
tionment. Then he set forth his opposition to a constitutional convention at length in the 
East St. Louis Journal for March 25, 1945. He failed to explain why he, as Senator James O. 
Monroe, voted for a constitutional convention proposal in 1933. See Ill. S. Jour., at 295 (1933). 
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vocated a convention’ and very strongly supported the proposal for a con- 
vention in 1918.° However, after the first World War and after Robert R. 
McCormick became the supreme policy-maker, the Tribune has consist- 
ently opposed a convention. Even so, it has favored rather casually a few 
amendments that would not disturb a fundamentally stand-pat policy.’® 

It seems safe to predict that if Illinois ever obtains a convention there 
is hardly a clause in the present constitution that will not be reconsidered. 
Article I on “Boundaries” is presumably satisfactory. Otherwise, one of 
the main problems will be this: Since there are so many desirable changes, 
shall a generally revised constitution be submitted to the voters as a single 
proposition or shall a series of revised articles and sections be submitted 
as separate propositions? 

Article II—Bill of Rights—is something less than a divine inspiration. 
For example, some states no longer require a unanimous verdict from a 
trial jury." And should a person’s body be so completely secure from 
search and seizure that it is practically impossible to convict him of carry- 
ing a concealed weapon? 

Many states no longer make a fetish of a common-law grand jury. They 
use informations” or a one-man grand jury"*—a judge trained in the art 
of examination. These states have not forsaken their reforms. But Illinois 
for serious offenses continues with its oversized, dilatory, and unneces- 
sarily expensive and inefficient common-law grand jury. 

Why should not the State of illinois be permitted to use the deposition 
of a witness in a criminal case when the witness is not likely to be available 
for testimony at the trial?" 

* Illinois—A Descriptive and Historical Guide 89-92 (1939); 5 Centennial History of Illi- 


nois 195-96 (1920). Apparently, however, there was a conflict in its editorial policy on this 
question during 1901 and 1902. 


* Sears, Constitutional Revision in Illinois, 33 Ill. L. Rev. 2, 10 (1938). 


1° These include the banking amendment in 1938 and the two-thirds Gateway Amendment 
in 1946. It has also stated the need of a provision to prevent members of the General Assembly 
from accepting employment with local governments. Cf. Ill. Const. Art. 4, § 15. It has objected 
to the provision whereby the Circuit Court of Cook county determines the number of assistants 
of four specified Cook county officers. Ill. Const. Art. 10. § 9. Cf. Sears, op. cit. supra note 9, 
at 8, note 9; editorials: The Gateway Amendment Fails Again, Chicago Tribune (Nov. 7, 
1946); Double Liability in Illinois, Chicago Tribune eee 29, 1937); Responsible Legislators, 
Chicago Tribune (Nov. 10, 1937). It has recently had a-qualifiedly good word for the in- 
tiative and referendum. Editorial, Labor Amendments, Chicago Tribune (Nov. 9, 1946). 

** Mo. Const. Art. 1, § 22; Am. Law Inst., Code of Cr. Proc. § 355 and Commentaries 1026- 
1031 (1931); Ill. Constitutional Convention Bull. 837-46 (1920). 


*2 Mo. Const. Art. 1, §§ 16, 17; Am. Law Inst., Code of Cr. Proc. § 113, and Commentaries 
414-431 (1931); Ill. Constitutional Convention Bull. 828-36 (1920). 


3 a5 Mich. Stat. Ann. (Henderson, 1938) § 28.943. 


"4 Cf. Mo. Const. Art. 1, § 18. In Illinois a public officer on the public payroll can refuse 
without penalty to testify before a grand jury concerning the Conduct of his office. But in 
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Are there those who believe that the Illinois method of imprisoning for 
debt is the wisest provision and not one of the most medieval of those ex- 
isting in the United States?*s 

Excess condemnation as a permissible device in eminent domain pro- 
cedure is socially useful and it is permitted in other states." 

What of expressing the right of labor to organize and bargain collective- 
ly and of employers to be free from certain anti-social tactics?" 

Article If1I—Distribution of Powers—is one of our constitutional pro- 
visions that is not enforced as written. It belongs to the days before the 
Civil War and it would be a public calamity if it were enforced as written. 
Yet it remains as a justification when our courts wish to render antique 
judgments on separation and delegation of powers."* 

Article IV—Legislative Department—needs at least one very impor- 
tant additional section containing the initiative and referendum. They are 
not an unmixed blessing but about a fourth of our states have them and, 
as far as is known, no state which has adopted them has retracted. Good 
measures have been secured and undesirable measures, forced through 
legislatures by pressure groups, have been defeated by the use of them." 
The initiative and referendum are democratic in nature and should be a 
good tonic for a politically sick state such as Illinois. 

. Members of the General Assembly “solemnly swear” to support the 
Illinois constitution and then most of them proceed to violate their 
oaths by refusing to apportion the state “every ten years” for the election 
of state senators and representatives. This is evil business but how can it 
be corrected except by a constitutional convention? Nothing is more 
fundamental to representative democratic government than fair ap- 


portionment. Since 1911 Illinois government has been undemocratic at 
the source.?° 


New York, a public officer who refuses to sign a waiver of immunity or to answer any relevant 
question before a grand jury concerning the conduct of his office can be removed from his 
office. N.Y. Const. Art. 1, § 6, 


*8 Cf. Mo. Const. Art. 1, § 11: “That no person shall be imprisoned for debt, except for 
nonpayment of fines and penalties imposed by law.”’ 

16See Dodd, Cases on Constitutional Law 1212 (1941); Ill. Constitutional Convention 
Bull. 455-513 (1920). 

1 Mo. Const. Art. 1, § 29: “That employees shall have the right to organize and to bargain 
collectively through representatives of their own choosing.” 

18 See the annotations to this Article, Ill. Ann. Stat. 214-232 (Jones, 1934). 

+9 Sears and Laughlin, op. cit. supra note 4, 11 Univ. Chi. L. Rev. 374, 440, ee B (1944); 
Radin, Popular Legislation in California, 23 Minn. L. Rev. 559 (1939) ; ll. Constitutional Con- 
vention Bull. 65-165 (1920). 


2 Elson, Constitutional Revision and Reorganization of the General Assembly, 33 Ill. L. 
Rev. 15 (1938); Ill. Constitutional Convention Bull. 545-554 (1920). 
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A constitutional plan to reapportion Illinois for the election of its Gen- 
eral Assembly should accompany a reapportionment of the state for the 
members of the lower House of the Congress and a plan should be devised 
to force new reapportionments every ten years in the future. Other states 
have made progress with such plans.” 

Equally bad, if not more so, is our unique system of so-called minority 
representation. This constitutional provision has made it possible to de- 
prive the voters in about half of the legislative districts of any choice in 
the final election of representatives in the General Assembly.” The reason 
for this unique and perverted system was one incident to our Civil War.” 
What could be more ridiculous than to preserve it further? 

How about an amendment of Section 15 of Article IV to prevent mem- 
bers of the General Assembly from receiving “any civil appointment” 
from a city or a county? 

Section 22 prohibiting local and special laws for many purposes should 
be changed to harmonize with court opinions which have interpreted this 
section. It is a splendid thing to have a constitution that is honestly and 
realistically written; it is a sad thing to have it expressed in deceptive 
language.”* 

Has the constitutional method of impeachment ever been used since 
1870? It would be difficult to contrive a more dilatory, cumbersome, and 
expensive procedure than that provided in Section 24. Experience with 
this method in the Congress has been far from satisfactory. There is proof 
that the method results too often in political considerations affecting the 
verdict.** Trials should be conducted by judicial and not by law-making 


# Ark. Const. Amend. 23, 1 Digest of Stat. of Ark. 195 (Pope, 1937); Mo. Const. Art. 
3, $7. 


2 See the condemnation of this plan as it has worked in practice by Wallace Heckman in 
Proceedings of Ill. State Bar Ass’n, Part 1, 60 (1901). Cf. Ill. Constitutional Convention Bull. 
538-544 (1920). 

There is a defense of the Illinois method by Hyneman and Morgan, Cumulative Voting in 
Illinois, 32 Ill. L. Rev. 12 (1937). The argument by Hyneman and Morgan is that the Illinois 
method favors the return of experienced legislators. Granting that to be true, experience is only 
one of many desirable qualities, and everlasting experience is no adequate substitute for a 
failure to have a choice at the final election in about half the districts and only a limited 
choice in practically all of the remaining districts. 

*3 At p. 12 of the Illinois Constitution Annotated by Prof. C. W. Tooke of the Univer- 
sity of Illinois, appears the following: “Mr. Medill’s real purpose in advocating this measure, 
as set forth in a letter to the writer shortly before his death, was to destroy the sectional 
feeling that then [1870] prevailed in the State, a purpose that this method has weil attained.” 


24 The Illinois statutes, for example, have many provisions which actually apply to Chi- 
cago alone; but the language is, for example, that the provision applies to all cities over 
500,000. See Kerwin, The State Constitution and Our Local Government, 33 Ill. L. Rev. 32 
(1938). 


*%s tenBroek, Partisan Politics and Federal Judgeship Impeathment since 1903, 23 Minn. L. 
Rev. 185 (1939). 
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bodies. Then there should be another method of removing officers, par- 
ticularly judges, for disability without reflecting upon the honor of the 
officer.” 

Section 34, the Chicago amendment, is sadly out of date and is a chal- 
lenge to anyone to produce a worse example of draftsmanship. It also 
raises a serious question whether the local governments in Illinois are en- 
titled to a far greater measure of home rule. It is believed that other con- 
stitutions have solved this problem much more satisfactorily.*’ 

Article V—Executive Department—can be improved. There is no logi- 
cal justification for the election of a state treasurer, secretary of state,”* 
or attorney-general. Observe the national government. There is even less 
justification for the election of a superintendent of public instruction. 
With the appointment of these officers by the Governor, Illinois could 
hope to have a responsible state administration rather than an exhibition 
of the executive power divided among political prima donnas, each seek- 
ing to satisfy his own ego, and with the group frequently working at cross 
purposes. Does this give too much power to the Governor? If so, prohibit 
him from succeeding himself in office as in other states. 

In addition, the simple New York constitutional provision for a civil 
service system has been a valuable protection. Its essence has been copied 
elsewhere.*° Illinois would thus make a start toward a short ballot where 
only important policy-making officials would be popularly elected. 

Section 16 concerning the Governor’s veto, if not reformed, should be 
at least changed to accord with the approved legal interpretation of it and 
the administrative practice concerning it.* 

Article VI—Judicial Department—is so completely defective that only 
a thorough revision of it will satisfy. A casual reading of it will disclose its 
antique nature. Judges of the Supreme Court should not be popularly 
elected; nor should the state be divided into districts for their selection. 
But if districts are to be retained the present hideously unequal districts 
should be abolished. Illinois certainly needs a judicial reapportionment. 

26 See Mo. Const. Art. 5, §§ 25, 27, Art. 7, §§ 1-4; Conn. Const. Amend. 12; N.Y. Const. 
Art. 6, §§ 9, 10, 17, Art. 19, § 19. 


*7 Mo. Const. Art. 6. See Kerwin, op. cit. supra note 24, at 34; Ill. Constitutional Conven- 
tion Bull. 377-448 (1920). 


** New York does not popularly elect its secretary of state, treasurer, or a superintendent 
of public instruction. N.Y. Const. Arts. 4 and 5. 

2 Mo. Const. Art. 4, § 17: “The governor and state treasurer shall not be eligible for elec- 
tion as their own successors.” Ga. Const. Art. s. 4: (1). See DeLong, State’s Rights and the 
State Executive, 33 Ill. L.. Rev. 42 (1938); Ill. Constitutional Convention Bull. 621-715 
(1920). 
3° N.Y. Const. Art. 5, § 6; 4 Const. Art. 15, $2; Ohio Const. Art. 15, § 10. 

3* Elson, op. cit. supra note 20, at 29. 
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The present constitution contemplates new districts “upon the rule of 
equality of population ”” That is another mirthless joke. 

The clerk of the Supreme Court is elected at general elections. That is a 
striking example of what makes the Illinois ballot disgustingly long. The 
theoretically sensible procedure is to provide nothing concerning the clerk 
on the assumption that legislation will provide for his appointment. How- 
ever, if the General Assembly cannot be trusted to do this, the constitu- 
tion should provide for his appointment by the court. 

It is in Cook county that the judicial machinery is in particularly bad 
condition. Rural areas appear to be satisfied in the main with the popular 
election of judges. But in Chicago, judicial elections are usually a farce. 
To begin with, the candidates, except for a tendency to keep on electing 
sitting judges, usually without regard to their record, age, or mental con- 
dition, are selected by the party bosses. Often, by the device of coalition 
the voters have no choice at the election. This is a fundamental defect; 
excellent judicial service without excellent judicial personnel is impos- 
sible.*3 

Then there is at present in Illinois no well co-ordinated judicial system 
directed by a chief who can assign judges, without regard to so many dif- 
ferent courts, where they are needed. Even a system for Cook county 
alone would be a worthy accomplishment.*4 

The popular election of justices of the peace, police magistrates, con- 
stables, and numerous court clerks serves no good purpose because rarely 
is the mass of voters interested in them. It serves the bad purposes of 
lengthening the ballot and of inviting political machines to do their 
tricks.*s 

Section 30 for the removal of judges from office is of no appreciable 
value. Has it ever been used? Comments concerning impeachment are 
applicable here.* 

Article VII—Suffrage—needs to be reformed to eliminate the obsolete 
language and to remove the narrow restriction that no office can be filled 

3? Mo. Const. Art. 5, § 26, contains only this sentence: “Appellate and probate courts shall 
appoint their own clerks.” Why were the clerks of the trial courts omitted? 


33 California and Missouri have adopted new systems of appointing many of their judges, 
particularly appellate judges, and these systems have given general satisfaction. Cal. Const. 
Art. 6, § 26; Mo. Const. Art. 5, §§ 29(a)-29(g). 


34 See Mo. Const. Art. 5, §6: “The Supreme Court may make temporary transfers of judicial 
personnel from one court to another as the administration of justice requires, and may estab- 
lish rules with respect thereto”; Ill. Constitutional Convention Bull. 725-896 (1920). 

35 Missouri appears to have made a considerable improvement upon the ancient fee-collect- 

ing justice of the peace system. Mo. Const. Art. 5, §§ 18-21, 24. 


3 See note 26 supra; Ill. Constitutional Convention Bull. 822-24 (1920). 
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by a person who has not resided in this state for “one year next pre- 


Article VIII—Education—could be improved in three respects: (1) 
providing for a non-elective board of education which will select a super- 
intendent of public instruction on a merit basis on indefinite tenure ;3’ (2) 
providing for a similar plan for the selection of county superintendents of 
schools; and (3) providing for the appointment rather than the popular 
election of the trustees of the University of Illinois.** Very few voters 
know anything about the superintendent of public instruction or the 
trustees and their election by parties is meaningless, when not harmful. 
This would be another method of shortening our ballot. 

Article IX—Revenue—contends with Article XIV as the most restric- 
tive of social progress. It has been the subject of endless criticism. Four di- 
rect attempts have been made to reform it and it has been the main reason 
for the five attempts to obtain a gateway amendment. Detailed discussion 
seems unnecessary. If one is cynical and selfish he can join with the pres- 
ent-day Chicago Tribune and yell “income tax’’—period. But a tolerant 
and progressive person cannot avoid a conviction that Article IX causes 
unnecessary perjury, discrimination, and much social confusion and frus- 
tration. Furthermore, the main reason that we manage to tolerate this 
article is that officials do not faithfully comply with its requirements. The 
article is a blight on progress and an unfortunate reflection of our lack of 
first rate political intelligence. The reading of other modern state consti- 
tutions and our national Constitution as interpreted by the courts should 
be sufficient to prove this.*? 

Article X—Counties—should be compared with Article VI of the Mis- 
souri constitution of 1945. Then what Illinois has and does not have in the 
way of modern local government will be appreciated. The election of fif- 
teen commissioners for Cook county as required by Section 7 is excessive 
by at least twelve. Provisions for home rule by cities and counties and 
for the consolidation of local governments are missing from the Illinois 
constitution. A modern article on local governments could be a profitable 
investment for Illinois.* 


31 See Mo. Const. Art. 9, § 2. 38 See Mo. Const. Art. 9, § 9. 

39 Illinois is now apparently one of only five states “retaining the archaic provision in its 
tax structure that all property—real, personal, and intangible—must be assessed and taxed 
at the same rate.” Missouri Adopts a New Constitution, 30 Bull. Nat. Tax Ass’n No. 6 
(1945). See Illinois Constitutional Requirement of Uniformity in Taxation, 33 Ill. L. Rev. 57 
(1938); Ill. Constitution Convention Bull. 215-331 (1920). 

4 See Kerwin, op. cit. supra note 24, at 41 (“What it [Illinois constitution] does not pro- 
vide is a modern guarantee of Home Rule—a guarantee now found in practically all the 
constitutions of the populous states.”’); Ill. Constitutional Convention Bull. 905-1076 (1920). 





208 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Article XI—Corporations—contains highly restrictive provisions on 
state banks. An attempt wds made in 1938 to abolish them and to adopt 
the policies of other states and the national government. But that amend- 
ment was not adopted, despite much publicity and practically no opposi- 
tion, because the non-voters automatically were counted as negative 
voters. Thus, the growth of the state banking system is seriously handi- 
capped. Perhaps that is a matter of no appreciable importance except to 
the small communities, but it is time to unblock, and cast out some an- 
tique language.“ 

Is there any necessity for the retention of Article XII—Militia—or 
Article XITI—Warehouses? Are not these examples of ordinary legislation 
unnecessarily placed in a constitution? 

Article XIV—Amendments to the Constitution—is fundamentally de- 
fective. It has a cancer that requires an operation. This has been explained 
and demonstrated so frequently that the Illinois citizens who can be un- 
aware of it are those who are not interested in political problems on the 
state level. A requirement that a constitutional convention or constitu- 
tional amendment must secure for adoption a majority of all the votes 
cast for any measure or any person in a general election is practically un- 
workable as long as so many voters refuse to vote on constitutional propo- 
sitions. In addition, the restriction upon the General Assembly that for- 
bids the proposal of “‘amendments to more than one article . . . . at the 
same session’”’ is beyond rational justification. Most states place no limit 
on the number.# 

This statement of urgent reforms is not exhaustive. It is intended to 
state the most obvious and pressing requirements for a modern and useful 
constitution. For, be it remembered that a Republican political scientist 
writing in May, 1938, announced: “The state [Illinois] would probably be 
better off than at present if it simply repealed its constitution and oper- 
ated with none at all.”* 


4* Sears, The Illinois Constitution and the Banking Amendment, 6 Univ. Chi. L. Rev. 234 
(1939). 
From information supplied by F. A. Adams, Chief Bank Examiner, Springfield and South- 
ern Division, the state banking situation is this: 
Number of State Banks Total Resources 
Dec. 31, 1929 1,283 $3, 265,542,839. 70 
Dec. 31, 1936 583 $1,264, 593,157.72 
Dec. 31, 1945 49° $3,240,326, 243.15 


# See Sears and Laughlin, op. cit. supra note 4. Cf. Ill. Constitutional Convention Bull. 
171-206 (1920). 


43 DeLong, op. cit. supra note 29, at 44. 
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OBTAINING A CONVENTION 


The General Assembly can block a legal constitutional convention un- - 
less “two-third of the members of each house” are willing to vote in favor 
of a resolution submitting the question to the voters. The record discloses 
that in 1917 under the leadership of Governor Lowden“ and in 1933 
under Governor Horner* there were relatively few who voted against 
convention resolutions. There is no necessity to elaborate upon the failure 
of Governor Green’s feeble effort in 1945. A spiritless effort by a governor 
is not likely to be successful. 

Under favorable conditions, which have been described elsewhere, the 
first resolution received an affirmative vote of 57.6 per cent of those voting 
in 1918.” Thus, it carried, but the new constitution that was submitted in 
1922 was defeated by a terrific majority. Various explanations of this de- 
feat have been presented. It is believed that the most potent were: (1) 
the submission of the document as a unit rather than by articles or sec- 
tions, which would have secured a separate vote on controversial proposi- 
tions; (2) the belief in Cook county that the downstate majority in the 
convention had driven a hard bargain on reapportionment and had thus 
treated Cook county unfairly; and (3) the prevailing political reaction 
which had spread over the country by 1922.47 ° 


The second proposal was submitted in 1934. The campaign for it was a 
modest effort; it was not a high-pressure affair. Yet, the proposal received 
a majority of 105,142 of those who voted on the proposal. It was not adopt- 


“Til. S, Jour., at 251, 265, 274 (1917); Ill. H. Jour., at 106, 143, 323 (1917). A vote on a 
convention was authorized by Senate Joint Resolution No. 1, introduced Jan. 16, 1917, and 
passed by the Senate on Jan. 24 by a vote of 46 to 1. It was passed by the House on March 14 
by a vote of 112 to 30. It is to be remembered that less than a month thereafter we were 
in World War I. This may account for the number in the House who voted nay on March 
14, 1917. 


45 Ill. S. Jour., at 47-50, 67, 295, 636 (1933); Ill. H. Jour., at 133, 518 (1933). The resolution 
for a vote on calling a constitutional convention passed the Senate by a vote of 36 to o. Among 
those voting yea were Richard J. Barr of Joliet and James O. Monroe of Collinsville. In the 
House who moved that the House concur in the resolution? None other than the ardent Republi- 
can conservative and ally of Robert R. McCormick, Elmer J. Schnackenberg. The vote was 
118 yeas to only 5 nays. Two of the nays were cast by the somewhat fanatically partisan 
Clinton Searle of Rock Island and by R. G. Soderstrom, then of Streator and now president of 
the Illinois Federation of Labor. This seems to go far to explain the continued hostility of the 
Federation to a convention. There was no war in 1933 but there was a depression. Conditions 
never seem to suit Mr. Soderstrom. 


4° Sears, op. cit. supra note 9. 


47 See Dodd, Illinois Rejects a New Constitution, 7 Minn. L. Rev. 177 (1923); Davis, De- 
fects and Causes of Defeat of the Proposed Constitution of 1922, 26 Chicago Bar Record - 
(1945). 
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ed because 56.5 per cent of those voting in the 1934 election failed to vote 
on the constitutional proposal. 


VOTING ON CONSTITUTIONAL PROPOSALS 


Voting on constitutional proposals after the adoption of the little (sepa- 
rate) ballot in 1899 through the first two decades of the twentieth century 
gave some hope that the Illinois method of voting was not practically 
hopeless. During this period one amendment, one bond issue submitted as 
an amendment, and a convention proposal were adopted. The percentage 
of non-voters in those years ranged from 24.1 to 29.5 per cent. Since then 
the results under both the little ballot and the Emmerson law, which 
placed constitutional proposals on the main candidates’ ballot in the first 
column, have been unvarying and depressing. All propositions, nine of 
them, have failed of adoption. Only one of them was defeated because a 
majority of those voting on the particular proposition were against it. 
The others failed merely because from 61.95 to 41 per cent of the votérs 
failed to vote on the propositions. And on the single defeated proposition 
62.1 per cent of the voters failed to vote.” 

Frequently it has been explained how very different were the results in 
the period prior to the adoption of the Australian ballot act in Illinois in 
1891. During that period the voters adopted every constitutional amend- 
ment that was presented. The non-voters on these five successful amend- 
ments varied from 17.1 to 31.6 per cent.** What explains this difference? 
The answer lies in the nature of the private and party ballots used prior to 
1891 and the official state ballot containing all party nominations and 
constitutional proposals on a single sheet of paper which was used after 
1891 until 1899 and then again after 1929." The private and party ballots 
prior to 1891 permitted the maker of a ballot to print only the affirmative 
of a constitutional proposal on his ballot. If this ballot was deposited in 
the ballot box without alteration it was a vote for the constitutional pro- 
posal, whether the voter was aware of it or not. Likewise, the maker of a 
ballot prior to 1891 could have printed only the negative of a constitu- 
tional proposal with a similar result. The writer has never seen this latter 


# Sears, op. cit. supra note 9. 


* Sears and Laughlin, op. cit. supra note 4, at 151. ‘Shoo ‘papneis thin bubsadlaabeta iaheadbe 
ted in 1944 and 1946 was obtained from the secretary of state. Votes upon amendments are 
customarily printed in the Illinois Blue Book. 

8° Tbid. 


# Tbid.; Sears, op. cit. supra note 9; Sears, Horse and Buggy Government, Chicago Sunday 
Times, p. 6 (April 30, 1939); Sears, Constitutionality of Party Circle Bills, 13 Univ. Chi. L. 
Rev. 52 (1945). 
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type of a ballot, but has seen the former in at least two scrapbook collec- 
tions. There is also a third type of ballot in these collections. This type 
has both the affirmative and the negative statement of the constitutional 
proposal and required a voter to draw a line through one statement; other- 
wise he would be a non-voter and thus under the Illinois constitution an 
automatic negative voter. The maker of a ballot before 1891 could also 
have omitted all statements concerning a constitutional proposal from his 
ballot, and one apparent example of this type of ballot is known to exist. 

In an article that was printed in the Chicago Times in 1939" there are 
photographic reproductions of four ballots printed prior to 1891. These 
ballots were found in the scrapbooks of Charles Spencer Harpel who in his 
lifetime was an officer of the Chicago Historical Society. His scrapbooks 
now belong to that institution. These ballots are proof enough how the 
methods of voting prior to 1891 made it relatively easy to adopt constitu- 
tional proposals in Illinois in that period, if the party leaders were gen- 
erally in favor of them. The indifference and ignorance of so many Voters 
on such proposals were turned into affirmative votes rather than permitted 
to be counted as negative voters. This was the method of voting known to 
those who drafted the constitution of 1870 and they did not contemplate 
the very different method of voting adopted twenty-one years later. Thus, 
in a practical sense the method of amending the 1870 Illinois constitution 
was completely revolutionized as an unexpected by-product of a reform in 
the ballot law in 1891. What had been a relatively easy method of adopt- 
ing amendments became an impossible method under the ballot law ex- 
isting from 1891 to 1899, a difficult method under the little (separate) 
ballot law from 1899 to 1918, and a total failure under both the little bal- 
lot and the Emmerson laws from 1924 to date. And indifference and ig- 
norance as to constitutional proposals seem to have greatly increased in 
the last three decades. Why, is not entirely clear. 


ADDITIONAL BALLOTS PHOTOGRAPHED 


Recently, Judge George C. Dixon, of Dixon, Illinois, formerly a member 
of the Illinois General Assembly, discovered that one of his family scrap- 
books contained a large number of pre-1891 ballots. Some are ballots for 
local elections and some are ballots of other states. He kindly sent this 
scrapbook to the author. It was made by his cousin, William D. Barge, 
who was an assistant corporation counsel of Chicago for about twenty 
years. Later he was in the law department of the Chicago, Burlington & 
Quincy Railroad Company, and still later in private practice. 

* Note 51, supra. 
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In this scrapbook are eight ballots which state only the affirmative of 
constitutional amendments submitted to Illinois voters at various elec- 
tions prior to 1891. Two were Republican ballots, one of which is repro- 
duced. Four were Democratic; there were also one Greenback and one 
Prohibition. Voters using this type of ballot would vote for the amend- 
ment, which appeared on the ballot below the names of the candidates for 
office, unless they were careful to observe the statement for the amend- 
ment and then draw a line through that statement. 

The opposite type of ballot—stating only the negative of a constitu- 
tional amendment—was not found in either the Dixon or the Harpel 
scrapbooks. But in the Dixon scrapbook is an interesting National Union 
Labor Ticket which has as its last item their statement: “Against the — 
General Banking Law,” and no affirmative statement of the proposition. 

A third type of pre-1891 ballot was that which left the constitutional 
proposal ‘“‘open,”’ i.e., the maker of the ballot made no decision in favor of 
or against the proposal. Accordingly the proposition was printed in at 
least three forms. 


(1) For Proposed Amendment to Section Sixteen of Article Five of the Constitution. 
Against Proposed Amendment to Section Sixteen of Article Five of the Constitu- 
tion. 


(2) For, or against, Proposed Amendment to Constitution. 
(3) For Against 
Constitutional Amendment 

There are eight ballots of this general type in the Dixon collection. They 
disclose their private nature by the fact that in Lee county in 1886 James 
H. Thompson and George D. Laing were candidates for county clerk. 
Thompson’s name alone appeared on one ticket, that was apparently a 
Republican ticket. His name alone appeared on three Democratic tickets. 
Yet, the name of George D. Laing alone appeared on one Republican and 
one Democratic ticket. On the latter his name was on a slip of paper 
which had been glued on the ballot. It is a fair guess that this slip was 
pasted over Thompson’s name. , 

In the Dixon scrapbook is a letter on the stationery of the “Headquar- 
ters Republican State Central Committee.” It is dated “Chicago, Novem- 
ber 1st, 1888” and is above the name of “James S. Martin, Chairman.” 
Part of the letter follows: 

BEWARE Of Pasters. The Democrats have sent all over the State little books of 
Pasters with Palmer’s name on them, hoping to get them pasted over Fifer’s name on 
the tickets. Look after this sharply. 


Look out for Tickets headed with the names of the Republican candidates followed 
by the Democratic Electors 
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For Clerk of the Probate Court of Cook County, 
THOMAS W. SENNOTT. 


For Clerk of the Criminal Court of Cook County, 
PETER A. SUNDELIUS. 


For Clerk of the Appellate Court, First District, 
JOHN J. McKENNA. 


For County Superintendent of Schools of Cook County, 
ALBERT a. LANE. 


For President of the Board of Commissioners of Cook County, 
LEWIS P. HARVEY. 


For Members of the Board of Commissioners of Cook County 
to be Elected from the City of Chicago, 


LEWIS P. HARVEY. 
DANIEL J. KEEFE. 
ELI SMITH. 
VALENTINE KOPF. 
JAMES CONROYD. 
WILLIAM H. DURANT. 
JOHN BLEGEN. 
JAMES SKALLERUP. 
MICHAEL UMBDENSTOCE. 
CHARLES L. GRIEBENOW. 
For the Amendments 4 eer Corporations with 


For proposed Amendment to Article 9 of the Constitution. 
Sor Annexation of the Vi ot Fernwood to the City of 


Fer Annexation of the Village of Washington Heights to the 


For issuing the Bonds by the South Park Conimigsioners. 


Observe the six closely printed propositions, all of which are 
stated in the affirmative. It would have been very difficult to have 
drawn a line through the constitutional amendment and then 
have written the negative of the proposition with a pencil or pen 
without defacing the ballot. To be sure, a line through the affirma- 
tive would have amounted to a negative but how many voters 
were aware of that? 


WILLIAM H. WOODYATT. 


For County Treasurer, 
CHARLES H. HUGHES. 


For County Superintendent, 
ABRAM ACKERT. 


For, -=s inst, Proposed Approprin- 
Soldiers’ Men Monument. 


For, or nst, Proposea Amendment 
7 Constitution. 


Observe that the constitutional amendment 
is the last item on this ballot and therefore the 
least likely to be seen by the voter. If the propo- 
sition were left alone it would amount to an 
automatic negative vote. 


JOHN M. FOLEY. 


FOR SECRETARY OF STATS, 
LLOYD W. ROBERTSON. 


FOR AUDITOR OF STATE, 
GEOKGE W. CULLINS. 


FOR TREASURER, 
NATRAN BARNETT. 


FOR ATTORNBY -GENERAL, 
JAMES M. DILL. 


FOR TRUSTERS state UNIVERSITY, 
L. L. DEAN—Six Years. 


A. H. STEVENSON—Six Years. 
W. T. WALLACE—Six Years. 
J. W. LANE—Two Years. 


FOR REPKESENTATIVS IN CONGRESS, 


FOR MEMBER OF THE STATE BOAKD OF 
EQUALIZATION, 


FUR STATE SENATOK, 


POR KEFRBSENTATIVE IN THE GENAHAL 
ASSEMBLY, 


Three Votes. 
County | Ticket. 


FOR STATES ATTORNEY, 


PUR CIKCUIT CLERK. 


[a Cut off this Ticket and AU im at bottom the names 


PUR CUKUONER, 


PUR SURVEYOR, 


FUR COUNTY COMMISSIONBKS, 


Against the Genera) Banking Law. 


Apparently this ballot was printed in a newspaper 





or as a part of campaign literature. Observe (1) the in- 
struction on the margin of the ballot and (2) the nega- 
tive statement only of the banking proposition. 














For State Superintendent of Public Instruction, 
RICHARD EDWARDS. 


For Trustees of the University of Illinois, 
CHARLES G. NEELY. 


WILLIS A. MANSFIELD. 
CHARLES BENNETT. 
For Clerk of the Supreme Court, Northern Grand Division, 
ALFRED BH. TAYLOR. 
For Representative in Congress, First Congressional District, 
AENER TAYLOR. 
For State Senator, Third Senatorial District, 
GEORGE BASS. 


For Representatives, Third Senatorial District, 
JOHN C. WALLACE.—1% Votes. 


EDWARD H. MORRIS.—1% Votes. 


For County Judge of Cook County, 
EDWARD MAHER. 
For Probate Judge of Cook County, 
CHRISTIAN ©. KOHLSAAT. 
For Judge of the Superior Court of Cook County, (to succeed 
Gwynn Garnett), 
THEODORE BRENTANO. 


For Judge of the Court of Cook, , (to d 
‘or Judge Sonatas Geet eee 


For County Treasurer of Cook County, 
LOUIS HUTT. 
For County Clerk of Cook County, 
HENRY WULFYF. 
For Clerk of the Probate Court of Cook County, 
THOMAS W. SENNOTT. 


REPUBLICAN TICKET. 


For State Treasurer. 
JOHN R. TANNER. 


Superintendent of Public Instruc- 


tion, 
RICHARD EDWARDS. 

For Representative in Congress, 
Seventh Congressional! District. 
THOMAS J HENDERSON. 
For State Senator, 19th Senatorial 
District, 

JOHN D. CRABTREE 
For Representative, 19th Senatorial 

District, t 
JOHN W WHITE; 1} votes. 


BENJAMIN H BRADSHAW; 1} votes. 


For County Judge, 
JAMES B. CHARTERS. 


For County Clerk, 
GEORGE D. LAING. 


For Sheriff, 
WILLIAM H. WOODYATT. 


For County Treasurer, 


names of local candidates, and vote in any part of Iilinots. @j 





FOK PRESIDENT, 
ALSON J. STREETER, 
of .linois. 


PORK VICE-PRESIDENT, 
CHARLES E. CUNNINGHAM, 
of Arkansas. 


Presidential Electorse-at-Large. 
Frang C. Fepov, | ANpuew M.GLasouw 


District Electors. 
Warrexr Wi1118, Joun D. Munpay, 
Joun B. Bexxixnoe, J. FP. Laxe, 
Joun H. Ranvaty, H. A. Prapopr, 
BennarD Frese, Dayrev L. Braccusn, 





Vinings W. Pantox, Jesse Hanpsn, 
Joun BuDLONG, U. E. Ganwoupn, 
TimotTay Sammons, Epwanp Rogssien, 
L. C, SaUMaken, H. C. Boveman, 
O. W. Barnanp, Henny F. Ketcanee, 
Joan H. Anmetuone, Jons Dupont. 

State Ticket. 

FOR GOVERNOR, 

WILLIS W. JONES. 


POR LIEUTENANT-GOVERNOK, 

JOHN M. FOLEY. 
FOR SECRETARY OF STATS, f 
LLOYD W. ROBERTSON. 


a Eee he el a ia i 





CONSTITUTIONAL REVISION 213 


It was possible before 1891 in Illinois for any person or party group to 
print a ticket that simply ignored the constitutional amendment that was 
before the voters. The use of such a ticket by a voter would have resulted 
in an automatic negative vote on the proposal unless he used a paster or 
wrote on the ballot some such expression as “For Constitutional Amend- 
ment.” In the Dixon scrapbook is one such ticket, the People’s Ticket, 
that was apparently distributed in Lee county in 1884. 

Finally, the Illinois Australian Ballot Act was passed in 1891 and at 
the next general election in 1892, Illinois for the first time used, not any 
sort of a ballot that anybody wished to prepare, but an official ballot that 
had party columns for all parties on one sheet of paper. The Dixon scrap- 
book contains a printed sample ballot used at this 1892 election. It is a 
large ballot nearly twenty-five inches long and nearly sixteen inches wide. 
At the bottom of this ballot, underneath the party columns, appeared the 
first so-called Gateway Amendment. The General Assembly evidently 
did not understand voters very well, if they expected them to find and 
individually vote upon an amendment at the bottom of such an unwieldy 
ballot. Only 20.4 per cent of the voters expressed themselves; 79.6 per 
cent did not vote on this amendment.* Thus Illinois floundered into a con- 
stitutional morass and it is still there. 


CONCLUSION 


Governor Horner nearly had Illinois out of its morass in 1935. But one 
week-end Robert R. McCormick and Mayor Kelly,’4 aided perhaps by 
the Chicago Daily News, decided that the party circle bills should be de- 
feated. And that happened very quickly after the House of Representa- 
tives met early the next week. Benjamin Adamowski was the majority 
leader, but he moved that the bills be stricken from the calendar without 


53 Note 49 supra. 


54 It is to the distinct credit of Mayor Kelly to record the fact that his views have changed. 
There follows a letter he wrote to the author on Jan. 9, 1947: 

“This will acknowledge receipt of your recent communication, requesting my views on 
two propositions recommended by your Committee on Constitutional Revision of the City 
Club of Chicago. These propositions are: (1) Adoption of a resolution by the next General 
Assembly submitting to the voters in 1948 the question of calling a constitutional convention 
for Illinois; and (2) adoption of the party circle in voting on this question. 

“T am heartily in favor of both propositions. Our present State Constitution is antiquated. 
Not only are its provisions for raising revenues completely out of date so far as the City of 
Chicago is concerned, but its failure to provide even a minimum of local home rule makes it 
impossible for the City of Chicago to take the steps which are necessary to solve its most 
vital post-war problems. In this respect, Illinois is probably the most backward state in the 
union and Chicago undoubtedly legally the most impotent large city in the United States. 

“Use of the party circle will make it possible to pin responsibility for support or defeat of 
constitutional revision on the political parties, where it should be.” 
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consulting with Governor Horner, whose floor leader he was supposed to 
be.*s Governor Green has been tepid and cold on the bills, but mostly 
cold. Then when the Illinois Agricultural Association gave him a surprise 
party, by getting the bills passed on the last night of the 1945 session, he 
pleased the Tribune by vetoing them. Attorney-General Barrett came up 
with an opinion that the bills were unconstitutional and very, very 
naughty in addition.” Then along came the Daily News, which in 1939 
had changed from 1935 opposition to approval, with another condemna- 
tion of the bills. What is the solution offered now by the News? Educa- 
tion |S? But a generation has gone to its grave and the education is getting 
nowhere fast. If a professor were to advocate such perfectionism, he would 
be laughed at as an impractical theorist. What has become of some of our 
hard-headed men of affairs? Are they afraid of a living society? 


ss Sears, op. cit. supra note 9, at 7. In a news article in the Chicago Daily News on June 4, 
1935, Warren Phinney stated that the party circle bills were “vicious.”’ He also quoted Rep. 
Adamowski as telling the House of Representatives that these bills “will look 1 pretty only 
when they are dead.” Oh, yes? On May 3, 1939, the same Daily News in an editorial approved 
the same bills. And Adamowski lived to see the day when the bills were passed by a conserva- 
tive Republican Senate 40-1 and by the same type of a House 127-3 with Governor Green 
trying to prevent this action by the House. This changed editorial policy of the News con- 
tinued until John S. Knight purchased contro! and Paul Scott Mowrer ceased to be editor. 


56 Sears, Constitutionality of Party-Circle Bills, 13 Univ. Chi. L. Rev. 52 (1945); Foster, 
What Is This Gateway Amendment? Ill. Agricultural Ass’n Record 16 (Sept., 1945): “Many 
of Governor Green’s statements in his veto message were not in keeping with his attitude 
during early consideration of the legislation in the Senate and brought keen disappointment 
to the Illinois Agricultural Association as well as to other organizations interested in needed 
constitutional reform.” 

It may well be doubted whether even the Chicago Tribune was convinced by Attorney- 
General Barrett’s opinion. See, editorial, Yes on the Gateway Amendment, Chicago Tribune 
(Nov. 4, 1946): “Under the present constitution this [voting by party circle on constitutional 
amendments] might, perhaps, be done lawfully.” 


5? Editorials: Defeat This Dangerous Bill, Chicago Daily News (June 3, 1935); To Break a 
Blockade, Chicago Daily News (May 3, 1939); A Good-Bad Legislature, Chicago Daily News 
(July 3, 1945); The Party Circle, Chicago Daily News (July 10, 1945); No Party Circle, Chi- 
cago Daily News (Aug. 1, 1945); No Gateway, Chicago Daily News (Nov. 7, 1946); Prof. 
Sears’ Plan, Chicago Daily News (Nov. 14, 1946). Letters to the Editor: Party Circle for 
Constitution Vote, Chicago Daily News (Nov. 18, 1946); Amending State Constitution, 
Chicago Daily News (Nov. 30, 1946). 

In the last election, Austin Wyman, who was in charge of the Cook county drive to secure 
the adoption of the Gateway Amendment, obtained a pledge from the county clerk and the 
board of election commissioners to instruct the precinct election officials to call to the atten- 
tion of the voters the location of the Gateway Amendment on the ballot. This instruction 
was faithfully performed in some precincts, to say the least. The editor of the News should read 
a letter that appeared in the Chicago Tribune on November 11, 1946. An election judge com- 
plained that although she “audibly declared some 400 times” where the amendment was 
located, yet “over so per cent” failed “to vote either one way or the other.” She also stated 
that “our precinct is located where the majority are American born and educated.” 
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LIBERAL EDUCATION, THE CASE-SYSTEM, 
AND JURISPRUDENCE* 


Harry Katven, Jr.t 


On my conscience, I have spoken prose above these forty years, without knowing 
anything of the matter; and I have all the obligations in the world to you, for in- 
forming me of this.—Mo.rtre, Le Bourgeois Gentilhomme. 


in jurisprudence that might result from a conscious adaptation of 

some traditional techniques of liberal education to the needs of the 
modern law school, and to evaluate briefly the contribution such a course 
might make toward a solution of some of the recurring problems in teach- 
ing the general content of law. 

The traditional techniques of liberal education have in recent years 
been the subject of considerable publicity under the label ‘““The Great 
Books,” and the theme therefore is, in a sense, the relation of “The Great 
Books” and jurisprudence. ““The Great Books” label is, however, an un- 
fortunate and misleading one. Because of its connotation of a rigid list of 
“One Hundred Great Books” against which everyone else’s education can 
be measured, it has almost invited the ignoring of the values in the educa- 
tional theory behind it. 

“Jurisprudence,” too, is a bad term today. It suggests strongly that 
part of law in which no one is interested and it has a singularly cold, dead, 
and pompous sound to the modern ear. Perhaps it was given the kiss of 
death when Professor Llewellyn coined that noun, jurisprude. 

A proposal, then, to combine “The Great Books’ and jurisprudence 
cannot but sound unattractive. I shall therefore attempt to take the curse 
off the vocabulary by the familiar expedient of redefining the key terms. 


I: IS the purpose of this paper to outline tentatively the kind of course 


I 


I shall start with “The Great Books.” Properly understood it is the doc- 
trine of liberal education, and as such it has something to say about both 
content and method, although perhaps more about the latter than the 
former. The best prospectus for it that I know of is to be found in a slender 

* The substance of this paper was read before the Jurisprudence and Legal History round 
table at the Association of American Law Schools meeting December 27, 1946, in Chicago. 

t Assistant Professor of Law, University of Chicago Law School. 
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book by Mark Van Doren’ entitled Liberal Education and published in 
1943.” 

Mr. Van Doren warns us that he will not say much that is new and in- 
deed many of his points are familiar and easy to accept. We are told that 
no one thinks he is well educated today, but that a dip into history shows 
that men have always expressed dissatisfaction with existing standards of 
education. We are told that a large burden of education must remain on 
the student’s shoulders and that the good teacher is always teaching him- 
self. We are told that education without intellectual design is intolerable 
and that much education is in that state today. We are reminded with elo- 
quence of the intimate relation between education and democracy and 
that democracy cannot have too many men educated as well as possible. 
And we are admonished not to expect too much of education alone; not, 
that is, on the one hand to expect her to solve all the world’s problems or 
on the other, singlehanded to make us moral men. 

We are also given a series of striking characterizations of the liberally 
educated man—he has a disciplined yet free mind; he has somehow been 
made more human; he, in a phrase Van Doren borrows from Pascal, “be- 


* Popularized statements of the program are to be found, among other places, in Adler, 
How to Read a Book (1940); Adler, Manual for Discussion Leaders (Prelim. Draft, 1946); in 
connection with the application to law school it may be of interest to compare Hutchins, 
Autobiography of an Ex-Law Student, 1 Univ. Chi. L. Rev. 511 (1934). On the popular maga- 
zine level see, for example, Hill, A Business Man Views the Classics, American Mercury 
(Aug., 1945). 


* Although the program has been much discussed, it has not been widely adopted. The only 
school I know which fully incorporates this program is, or was, St. John’s College, Annapolis, 
and it has had, I believe, less than fifteen years of experience with it. The only other proposal 
I know that is centered on this approach is the experiment in a full curriculum for adult educa- 
tion started this fall by the Downtown College of the University of Chicago. Courses which 
reflect some of this emphasis have from time to time been given at the University of Chicago, 
particularly under the auspices of Robert M. Hutchins and Mortimer Adler. The original 
impetus to the program appears to have come from Columbia University under the sponsor- 
ship of John Erskine and Everett Dean Martin. Educators such as Scott Buchanan and String- 
fellow Barr have also been particularly active on its behalf in recent years. There is, in addition, 
a project under way in connection with the Encyclopedia Britannica to reprint a series of 
books together with a detailed analytical index and commentary. 

One other bit of data is worth noting. The greatest success and popularity of the idea in re- 
cent years has been in the field of adult education. I am told that this year over eight hundred 
adults are taking such courses in connection with the Downtown College of the University 
of Chicago. Perhaps more impressive than these classes, which utilize, in general, university 
teaching personnel, are the so-called community groups which meet on a purely voluntary 
basis in neighborhood libraries, churches or homes and use non-professional teachers. This 
program is expanding rapidly and recent reports show some sixty classes scattered throughout 
Chicago with approximately twenty-four hundred students, and another eighty classes in 
Cleveland, Detroit, and Indianapolis with some twenty-five hundred students. There are 
plans to extend the program by next fall to Seattle, Portland, Tacoma, and Vancouver. 
Perhaps the most arresting variant is a class which for several years has been conducted at 
the Stewart-Warner plant in Indianapolis for plant workers. 
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lieves and doubts well”; his activities have relish for him. He can even 
fight evil without illusion it will stay away, and can look forward to 
serenity in old age. 

And then in a particularly effective passage Van Doren tells us: 

The student who can begin early in his life to think of things as connected, even if he 
revises his view with every succeeding year, has begun the life of learning. The experi- 
ence of learning is the experience of having one part of the mind teach another, of 
understanding suddenly that this is that under an aspect hitherto unseen, of accumu- 
lating, at an ever-accelerated rate, the light that is generated whenever ideas con- 
verge. Nothing that can happen to men is more delightful than this, and it is a pity 
when it does net happen to them as students. To all but a few students today it 
cannot happen. There are gaps or breaks for them, as for their professors, between 
poetry and mathematics, between science and ethics, between philosophy and politics; 
their advance through these “subjects” is not on a single front; they do not study pro- 
portion as something equally present in arithmetic, in geometry, in architecture, in 
music, in physics, in the human body, and in poetry where its name is metaphor; they 
do not study form as something common to mathematics, metaphysics, and morals; 
they do not study tragedy as a process in ideas parallel to the course of calamity in 
the lives of persons. If they did, their leisure hours—so necessary to the studious 
career—might themselves possess a center, and the work unconsciously done in idle- 
ness might have results worth waiting for. 

From the book as a whole five things emerge as most distinctively char- 
acterizing Van Doren’s position: 

(1) Liberal education is not a specialty. It is the common core of educa- 
tion which all men should have and share, particularly in a democracy. 

(2) Liberal education is the proper preparation for becoming a special- 
ist. “The specialist,” he says, “is the fine end of education.” But it would 
appear that the specialist is not only the graduate student or professional 
man, but in a sense any man with a calling or a vocation. 

(3) Liberal education involves mastery of certain basic intellectual 
techniques or disciplines which Van Doren likes to call the liberal arts. 

(4) Liberal education uses tradition critically, but emphasizes the con- 
temporancity of some traditional materials and warns that we will have 
tradition still with us even if we try to ignore it. The liberally educated 
man has settled a relation in his mind between past and present. 

(5) Science and literature are partners in liberal education. Mr. Van 
Doren is singularly insistent on this point and devotes an enjoyable chap- 
ter to unsparing criticisnt of the classics, English letters, and even the hu- 
manities as these are taught today. Science, he would emphasize, is liberal 
and humane; literature, he would equally emphasize, is disciplined and 
rigorous. And no education is complete or liberal if it has one without the 

3 Van Doren, Liberal Education 115-16 (1943). 
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other. The liberally educated man has settled a relation in his mind be- 
tween literature and science.‘ 


We come then to the actual pattern of the educational process and 


finally meet up with the books. Van Doren can put the program into a few 
sentences: 


. the curriculum for any college may be simply described. The four years of 
every student will be devoted to two principal and simultaneous activities: learning 
the arts of investigation, discovery, criticism, and communication, and achieving at 
first hand an acquaintance with the original books, the unkillable classics, in which 


Neither activity is conceivable without the other. 


We see then the books in perspective as part, albeit a central one, of 
a college curriculum. which envisages intensive laboratory work in experi- 
mental science, and training in languages and mathematics as co-ordinate 
aspects of the process. And if we examine Mr. Van Doren’s list of books 
we discover no less than forty selections out of the total one hundred ten 
deal with works in the physical and biological sciences.® 

Mr. Van Doren has one further corollary which follows from his theories 
—in the good school all teachers would teach interchangeably all courses. 
No one, remember, is a specialist in liberal education. 


II 


There are, I know, objections to this program entirely apart from its 
possible relevance to law schools, but I suggest postponing a considera- 
tion of difficulties until the scheme is applied to law schools. At that point 
the general difficulties should appear in a more virulent form. 


4 There is relevance at this point in an extended quotation which Van Doren takes from 
Scott Buchanan-on mathematics: “ ‘It is true that mathematics sometimes deals with rigid 
structures, chains, and networks, but they are not made of propositions, and long and elaborate 
arguments are most often bad mathematics. The structures with which mathematics deals are 
more like lace, the leaves of trees, and the play of light and shadow on a meadow or a human face, 
than they are like buildings and machines, the least of their representatives. The best proofs 
in mathematics are short and crisp like epigrams, and the longest have swings and rhythms 
that are like music. The structures of mathematics and the propositions about them are ways 
for the imagination to travel and the wings, or legs, or vehicles to take you where you want to 
go. The solemn sound of demonstrated mathematical truths is a professional way of announcing 
an arrival at some point on the journey fantastic. Let it be added for good measure that some 
of the greatest mathematical discoveries by the greatest mathematical minds have been 
theorems that they could not prove; some have never been proved. The fact of the matter is 
that anything worth discovering in mathematics does not need proof; it needs only to be seen 
or understood.’ ” Van Doren, op. cit. supra note 3, at 134-35. 

5 Ibid., at 144-45. 

*The names are worth noting: Hippocrates, Aristarchus, Archimedes, Euclid, 
Apollonius, Nichomachus, Ptolemy, Galen, Leonardo, Copernicus, Gilbert, Bacon, Kepler, 
Harvey, Galileo, Descartes, Boyle, Newton, Huygens, Lavoisier, Dalton, Fourier, Lobachevski, 
Faraday, Peacock, Virchow, Darwin, Bernard, Mendel, Riemann, Dedekind, Maxwell, 
Joule, James, Freud, Cantor, Hilbert, Poincaré, Russell, Veblen, and Young. The list appears 
in Van Doren, op. cit. supra note 3, at 151-52. 
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It is time, then, for the other key term—‘“jurisprudence.”’ I suggest it 
be used here to cover simply the basic problems and assumptions of law. 
Its field is simply the good and profitable basic or general questions one 
can ask about law, however many or few there may be. Its concern then is 
with whatever we talk about when we talk about law in terms that apply 
to more than one field of positive law. 

This may begin to have a vacuous sound. We do not like Law with a 
capital ““L” any more than we do jurisprudence. There is, however, one 
way in which it can readily be made more concrete. To a large degree 
jurisprudence deals with the kinds of questions a curriculum committee 
must have asked itself in designing the curriculum. If we would reply that 
no man can see law steadily and see it whole, let us recall that we must 
at least be trying to do something like that when we design the curriculum. 
And designing and redesigning law curricula has been a popular activity 
in recent years. One shorthand way, then, of talking about a course in 
jurisprudence is to say that it should approximate what would happen 
if we were critically to re-evaluate our curriculum each year and to per- 
mit our students to participate in the discussion. 

There is perhaps another way of talking about it which Mr. Van Doren 
has suggested—and it should become apparent how carefully I am loading 
my key terms. Jurisprudence is the part of law that all intelligent laymen 
can know and understand without thereby becoming lawyers. It is the 
juncture at which the specialty merges into the common knowledge of 
men. It is, in brief, the liberal education component of law. This is not an 
altogether strange view. It is a frequent notion today that a man who tru- 
ly understands his specialty can truly popularize it, that is, communicate 
something of it to the non-specialist. And we all know hard-headed law- 
yers who follow the practice of consulting their wives on tough and intri- 
cate cases. 

Note, however, that no one would recommend teaching law only in this 
aspect to lawyers. The lawyer is to be a specialist and he is still to know a 
great deal more of his field than the layman. Jurisprudence at its best is 
never more than a part of the education of the specialist. Neither was 
Van Doren’s liberal education. 

There are perhaps four familiar problems of contemporary legal life 
that we should particularly keep our eye on. The first is the difficulty of 
communication between law faculties and other faculties, especially in 
the social sciences. The second is the difficulty of communication between 
members of a given law faculty, each of whom is today almost forced to 
become a specialist in a few fields. The third is the state of mind of the 
senior law student who has now had his two or three years of detail and 
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who has become increasingly disenchanted with his prospective life-work. 
And I would suggest that the fourth is this same student ten or fifteen 
years later. 

Now it is not suggested that a good course in jurisprudence will magi- 
cally solve these problems, but I think it will make some inroads on them, 
and I think that is its main job, and that that is the way it should be 
tested. 

This again is an old story. Professors Patterson and Llewellyn in their 
proposal some years ago for a required third-year course in jurisprudence 
said the same thing and said it better. Here is Professor Llewellyn’s closing 
statement: 

In sum, then, a compulsory third-year special course in Jurisprudence seems to me 
an obligation we owe to every man who is to be a lawyer. That he may try on his own, 
to make what he has been doing, and what he is to do, take on meaning, as a Whole. 
That he may enter into recognition that his profession is not apart from life, a thing 
of drudgery, but a part of life, a thing of eternal service. That law may regain for 


him its rightful status as a liberal art, as a humanity, as the very focus and balance- 


wheel of men’s lives together.7 i 


III 


So much then for “The Great Books” alone and for jurisprudence 
alone. It is time for the wedding. 

It is as you might expect a simple ceremony. A course in jurisprudence 
should utilize those materials which will best raise the best common ques- 
tions about law and best realize the liberal-education component in law. 
Some of those materials are traditional; some are not. 

The proposal then is for a senior course running throughout the last 
year, meeting perhaps as a two-hour seminar twice a month. The students 
would read perhaps a dozen books and would devote one or more sessions 
to a discussion of each. The classes would be kept down to seminar size, 
that is, twenty to twenty-five students at most. It would be a required 
course for all seniors. All members of the faculty would participate equally 
in teaching it. 

One somewhat special feature of the seminar would be the use of two 
leaders rather than one. “The Great Books’’ people have adopted this de- 
vice perhaps partly to get as far away from the lecture method as possible, 
partly to bring greater energy to the discussion, and partly to give it great- 
er flexibility. In any event the scheme works very well in practice.’ 


7 Patterson and Lewellyn, A Required Course in Jurisprudence, 9 Am. L. School Rev. 582, 
593 (1939)- 

* There is some explicit discussion of the reasons for the device and some rules of thumb for 
leader co-operation in Adler, Manual for Discussion Leaders (Prelim, Draft, 1946). 
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Under the best circumstances the course would be conducted jointly 
with the other social science departments and perhaps half the students 
in a given class would be graduate students in sociology, economics, an- 
thropology, political science, psychology, and philosophy. 

The efficacy of such a proposal obviously turns on considerations of 
both method and content. 

The method is simply that of rigorous discussion in small groups. It is 
the method first and perhaps best used by Socrates. It is the method in 
which Mr. Van Doren is fond of saying the liberal arts of logic, rhetoric, 
and grammar come into play on a worthy subject, or if you prefer the 
more contemporary usage, it is the good exercise in semantics. It is the 
method, in short, of the case-system. And no less a critic of law schools 
than Robert Maynard Hutchins has said that they are the only places in 
university life today where the liberal arts are really practiced. 

The parallel between the case-method and “‘The Great Books” method 
is striking. In each the materials are used to raise the best questions the 
topic permits. In each the procedure is intensely dialectical—the articu- 
lating and critically examining assumptions and the exploring of them to 
see where they lead; in each the procedure is the repartee of question and 
answer. And in each there is emphasis on two other things: reading orig- 
inals rather than secondary comments about them and reading them 
whole rather than by excerpt, although the modern case-book is begin- 
ning to look quizzically at these two. 

Nothing has been said as yet as to what would be read and discussed, 
except that some of the books would be old. I should prefer holding spe- 
cific suggestions as to content until we have first looked at some of the 
many objections and difficulties in the proposal as outlined thus far. 

Remember, however, that the purpose of such a course is not cultural. 
It is not to give the student a veneer of erudition or to enable him to quote 
Alice in Wonderland or Oliver Wendell Holmes in the peroration of a 
brief or in an after-dinner speech. Its purpose is to give him additional and 
necessary insights into his specialty and unless it can do so it has no place 
in a law school. 


IV 


Some objections are objections to any course in jurisprudence in a law 
school; others are objections to the particular proposal. We shall look to 
each briefly in turn. 

Professors Patterson and Llewellyn have already argued the case on 
the first grounds in their defense of a required third-year course, and to my 
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mind argued it most convincingly. So the job is much easier on this 
score. 

The first objection is that there is not time enough. That would be bet- 
ter stated as an objection to the utility of examining the general assump- 
tions of our field of study. For if such an examination would enable the 
student in some degree to see law as a Whole, in Professor Llewellyn’s 
phrase, there must be time for it: We have it is true only so much of the 
student’s life, and lack of time would be a good answer to a proposal to 
teach Shakespeare in law school. But it is another matter to say we lack 
time to do something integral to a good education in law. Mr. Van Doren 
frequently consults an imaginary layman in his book for advice on educa- 
tion. On this point I would suggest we consult the lawyer who has been 
out for, say, ten years and who has forgotten some of his law. He would, I 
think, tell us that he now realizes that we have plenty of time—in law 
school. 

There is a variant on the time theme that is more compelling. It was, I 
believe, Professor McDougal’s point in reviewing Professor Fuller’s book.® 
The point is that we have so many urgent social problems clamoring for 
action which we can all see and grasp that we cannot afford to divert our 
time and energy to more speculative matters. If that were the choice, I 
think we would all vote with Professor McDougal. But no proposal has 
been made that we speculate about the foundations of law for the next 
twenty years and then act. The suggestion simply is that the man of ac- 
tion and the specialist will both act better if they frequently, but not in- 
cessantly, pause to inquire about what they are doing. 

I do not suppose, however, that this is what Professor McDougal really 
meant. He was perhaps voicing the age-old skepticism of the inaction of 
philosophers. The planners, as Mr. Thurman Arnold has put it, never do. 
This is, therefore, an appropriate place to note that the University of Chi- 
cago Law School has been working for the past year on the activating of 
an institute for legal research. The plans call for a full time staff of law- 
yers and economists and other social scientists working seriously on con- 
temporary problems and making available relevant social and economic 
data and techniques for legal action and education. A start has been made 
in that direction on housing. 

Another line of objection is that this may be a good thing but that it is 

* McDougal, Fuller v. The American Legal Realists: An Intervention, 50 Yale L. J. 827 
(1941). The more recent Lasswell-McDougal prospectus for legal education nods to the im- 


portance of attempts to “legitimize democratic values” and contemplates a basic seminar on 


ideology. Lasswell and McDougal, Legal Education and Public Policy; Professional Training 
in the Public Interest, 52 Yale L. J. 203 (1943). 
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not the law school’s job to cure all the defects in the student’s prior edu- 
cation. In brief this is education the student should have received before 
he came to the law school. Recently I participated in some discussions on 
the desirability of using a general education test as a way of selecting ap- 
plicants for admission to law school. The education people kept asking 
if we were not interested in general education and insisting that if we 
were interested we would surely use the test. We decided, however, that it 
was not the law school’s job to attempt to improve the general education 
of its applicants, however desirable that might be. I do not think that 
conflicts with the position here. If the Shakespeare course were being sug- 
gested again, the appropriate reply would be that it is too late to correct 
that educational deficiency in law school and that many a lawyer who 
knows no Shakespeare will in all probability be a better lawyer than many 
a lawyer who does. The proposal here stands or falls on its being integral 
to a complete education in law and on hypothesis it could not have been 
done earlier because it requires that the student come to it with a consider- 
able knowledge of the detail of law. 

This is also the point to the insistence of Professors Llewellyn and Pat- 
terson that their course be third-year rather than first. The course to be 
most effective must capitalize on the data the student has acquired. It is 
the re-examination of basic assumptions in the light of so much that is 
special and concrete that is the job. 

It is another of Mr. Van Doren’s points that the good books are infinite- 
ly re-readable. Hence, repetition here is not wasteful but necessary. And 
this is not to say that anything worth doing once is worth doing twice. 
Thus, the examination of these materials as an undergraduate or as a 
first-year law student, however useful, is not the same as their examina- 
tion by the well-informed student specialist of the third year. 

Nor is this to say that the problem of orienting or introducing the new 
student to law is not a serious one and that such general discussions are 
not most valuable in this connection.’® I will not pass on the difficult 
choice of whether it be better to have the student meet law by seeing it 
whole at the start of his legal education or better to have him put to- 
gether what he has amassed so as to see it whole at the end of his legal 
education. I think it is rather clear he should have a chance to do both. 

The final objection on this level is that such discussion is really im- 
possible; that necessarily it will have climbed so high that its abstractions 


*° At the University of Chicago Law Schoo! there is a basic first-year course in Elements of 
the Law. There has also been in recent years increased emphasis on individual research in the 
first year which shows promise as a complementary method for introducing the first-year 
student to law. 
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will have lost meaning and it will therefore be reduced to a verbal exer- 
cise. This is, I suppose, the objection that Professor Underhill Moore made 
so effectively some twenty years ago to Wigmore’s Rational Basis of Legal 
Institutions.” It is an excellent objection. But there is a stubborn difficulty 
with it—at what level do generalizations about law cease to be valuable 
and analogies become too thin? It is surely possible to undergeneralize or 
analogize. Unless the curriculum has been so designed as to realize ex- 
plicitly in its various courses the maximum useful generalizations and 
analogies of which law permits, there remains the problem of finding a 
vehicle for doing this. 

We turn then to some specific objections which can be levied against the 
particular proposal rather than against a separate treatment of jurispru- 
dence as such. 

First of all, why not the lecture method here? We have the classic ex- 
ample of Dean Roscoe Pound’s lectures at Harvard, and we find Professor 
Patterson in his otherwise excellent proposal indicating a preference for 
the lecture method as “more economical and more conducive to good 
synthesis.” It seems to me a little ironic that it may be the jurisprudence 
courses where the virtues of the case method are perhaps least often 
found. The case against lectures here is essentially the same as the case 
against them elsewhere in the law curriculum. No matter how skilfully. 
composed, they permit the student to be too passive and they give him the 
synthesis too soon. Professor Mortimer Adler has said that it is difficult to 
justify giving a lecture rather than writing a book or article; that the lec- 
ture is in effect simply reading the book or article aloud. I think he has 
a point, although it should be added that Professor Adler is still very 
active in giving lectures. 

A second objection goes to the apparent preference for few and rela- 
tively complete materials as against the anthology of which Professor 
Hall has given us so good an example. Why, in fact, is not Professor 
Hall’s compilation closer to the ideal of the case-system? There are at 
least two difficulties with this approach. The one has to do with the neces- 
sity for quoting out of context. The job of fairly editing such materials is 
probably impossible, and there was striking unanimity in the reviews of 
Professor Hall that the editing had been too severe, and each reviewer had 
a different set of examples to cite.’ The other difficulty has to do with the 


* Moore, Rational Basis of Legal Institutions, 23 Col. L. Rev. 609 (1923). 
™ Hall, Readings in Jurisprudence (1938). 


*3 See, e.g., Fuller, book review, 87 U. of Pa. L. Rev. 625 (1939); Konvitz, book review, 
49 Yale L.J. 160 (1939); McDougal, book review, 34 Ill. L. Rev. /109 (1939): 
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effect on the student. A large collection of purple passages from good and 
great writers, no matter how carefully selected and arranged, is likely to 
give the student a sense of bewildering detail again and an attack of in- 
tellectual indigestion. I have a hunch, too, that it is the reading of a single 
complex exposition in whole or at least in large units that most closely 
parallels the process of the case-system, and it is the smaller parts of such 
exposition that may be truly analogous to the cases themselves. 

We come then to the proposal that all members of the law faculty teach 
the course interchangeably. This, oddly enough, appears to me to be the 
key to the whole enterprise and I am tempted to say that if the entire 
faculty takes over the course in jurisprudence, I am rather sure the de- 
tails of this course will work out satisfactorily regardless of the precise 
pattern. The objection here, I take it, is that all members of the faculty 
are by no means equally equipped to do this and that they will not be un- 
less they devote a prohibitive amount of time and energy to it. 

The answer has already been suggested. They already have the method 
and they are not expected to have mastered the content. The insight that 
the tradition of liberal education can give us here is a simple one. It is that 
this is the one field of law‘in which all law teachers have an equal stake. 
And it is that part of law about which the professional specialist can and 
perhaps always should be an amateur. Some faculty men will perhaps do 
this sort of thing better than others, but the experience suggests that all 
will do it well enough." 

There is one other assumption of Mr. Van Doren that further clarifies 
this point. It is that the good books themselves are the teachers, and the 
teacher is the mediator between book and student. The books themselves, 
he insists, carry a large part of the teaching load. It is clear that here we 
part company with the case method to some extent, but it has been sug- 
gested that Langdell at least contemplated reading relatively few cases 
and reading them well, and it would perhaps not strain the analogy too 
much to say that his was ‘““The Great Case” method. 

The next objection has a familiar ring. It is that the prospectus by its 
emphasis on tradition and the past involves the great waste of dwelling on 
obsolete materials out of tune with the contemporary world. This is a 
difficult point to debate sensibly. It is easy to talk about “provincialism in 

ciao the last year at least six of the members of our law faculty at the University of 
Chicago participated, without casualties, as leaders in University Great Books classes, and some 

of the books were as remote from law as Hamlet. The University Downtown College reports 
that of its forty-one teachers of The Great Books this year, nine are lawyers, fifteen business- 


men, three scientists, and one a newspaper columnist; and that in the community groups there 
are at least fifty lawyers acting as group discussion leaders. 
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time” or “priests of change” as even the usually meYow Mr. Van Doren 
does. It is easy to ask just when in time a book becomes obsolete—after 
five years, ten years, one hundred years, or when? And it is easy to chal- 
lenge the critic on the grounds that he has not read the books he insists 
are not worth reading. I do not propose to solve the problem except to say 
that we must work out some relation between past and present which 
does not ignore the past or the present entirely.“ 
I will not conceal where my sympathies lie in the matter and therefore 
I cannot resist a quotation from C. S. Lewis’ engaging Screwtape Letters. 
' The letters are being written by an undersecretary in the hierarchy below 
to a young fiend and are letters of counsel on how best to achieve success 
in the chosen field. Remember that this is the devil speaking: 


Only the learned read old books and we have now so dealt with the learned that 
they are of all men the least likely to acquire wisdom by doing so. We have done this 
by inculcating The Historical Point of View. The Historical Point of View, put 
briefly, means that when a learned man is presented with any statement in an ancient 
author, the one question he never asks is whether it is true. He asks who influenced 
the ancient writer, and how far the statement is consistent with what he said in other 
books, and what phase in the writer’s development, or in the general history of thought, 
it illustrates, and how it affected later writers, and how often it has been misunder- 
stood (specially by the learned man’s own colleagues) and what the general course of 
criticism on it has been for the last ten years, and what is the “present state of the 
question.” To regard the ancient writer as a possible source of knowledge—to antici- 
pate that what he said could possibly modify your thoughts or your behaviour—this 
would be rejected as unutterably simple-mirided. And since we cannot deceive the 
whole human race all the time, it is most important thus to cut every generation off 
from all others; for where learning makes a free commerce between the ages there is 
always the danger that the characteristic errors of one may be corrected by the 
characteristic truths of another.* 


There is a variant on this objection which is perhaps more challenging. 
It is not that the old books are invariably inapplicable today, but that 
they are relatively inaccessible to the modern reader. And if the choice is 
between inaccessible profundity of the past and accessible mediocrity of 
the present it is not an easy one to make. It is true that many of the old 
books, such as those by Plato, are remarkably readable today and this 
fact is borne out by the experience with the adult education program. It 
is also true, however, that some such as those by Aquinas or Spinoza 
sound strange indeed to the modern ear. Some years ago there was a 

*8 I would suggest, however, that anyone who is firmly convinced that old books are for 
antiquarians only at least try a small sampling of some of the oldest and read Aristophanes’ 
Lysistrata, or Callicles’ tirade against Socrates in Plato’s Gorgias, or the Melian episode in 
Thucydides’ History. Renal nat oft thet thensese hand-picked emnnnpien. 

** Lewis, Screwtape Letters 139-40 (1943). 
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popular jingle around the University of Chicago that had the pertinent 
refrain: 

Nobody knows what Aristotle meant, 

Nobody knows but Adler. 


We come finally to the last of the objections—that somehow this pro- 
gram has an authoritarian and non-democratic bias. Those are, of course, 
fighting words, and I find the case for them pretty weak. The proposal, re- 
member, is not that we read only Aristotle or only Aquinas, and it must 
be noted that the proposal carries two great safeguards against dogma- 
tism. The first is the method, which is intensely dialectical and critical. 
The second is that by taking from the whole range of man’s thinking on 
the matter you force the student to recognize and understand the variety 
of mankind’s views."’ It is an old saying that men must at least have a 
common topic of discourse before they can disagree. 


Vv 


It is inevitable that in an enterprise of this sort the book-list finally 
rears its ugly head. The listing of books beyond a certain point becomes 
exactly parallel to discussions as to whether Lajoie, Collins, Frisch, 
Hornsby, or Gehringer was the best of the second basemen." It is fun pre- 


cisely because it provides material for inherently endless debate. 

However, there are better and worse books as there are better and worse 
second basemen, and the suggested proposal needs to be further particu- 
larized. In what follows I ask that the words of Professor Rodell in his re- 
cent and unkind survey of the Harvard book list for prospective law 
students be kept in mind: 

To criticize any list of books put together for any purpose is something like shooting 
a sitting bird. It is not quite sporting, for any fool can do it.” 

It should be noted that if we go by books rather than points we will get 
an overlap but not a complete one between any two or more books in the 
series. A single book, say Aristotle’s Ethics, will have several companions 
on each of several points and in this sense there is one further analogy to 
the case method. 


17 Perhaps “The Great Books” label is the culprit again. It may suggest to some that only 
those books are “Great” which agree on all points with the views of the compiler of the list. A 
sire aga aay Van Doren’s list, for example, would quickly make evident 


*? Rodell, book review, 54 Yale L. J. 897, 898 (1945). 
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I shall assume that a certain number of basic books will be included. 
That is, say four to six from a list which includes: Plato, Aristotle, Aqui- 
nas, Machiavelli, Hobbes, Locke, Rousseau, Spinoza, Kant, Mill, Ben- 
tham and Austin. It is clear that these will raise a cluster of questions as 
to justice and the normative in law, the function of the state, revolution 
and civil disobedience, the definition of law, change and stability, equity, 
court and legislature, laws and men, freedom and democracy. 

And, let me hasten to add, the list should include at least two from the 
following incomplete list: Holmes, Brandeis, Dewey, Cohen, Cardozo, 
Stone, Pound, Frank, Arnold, Cook, Douglas, Kelsen, Llewellyn, Hall, 
McDougal, and Fuller. 

Let us turn for the moment to a completely non-legal book. I would in- 
clude at least one great work in the physical or biological sciences. Per- 
haps Galileo, Newton, Harvey, Lavoisier, Faraday, or Poincaré. However, 
any great scientific work might lend itself to a rich comparison to legal 
method and to the structure of law and would perhaps allay some of the 
suspicions of lawyers that their own intellectual methods are altogether 
queer and invalid. 

And I would also like to include a book such as Professor Elton Mayo’s 
recent Social Problems of an Industrial Civilization which is a serious at- 
tempt to apply an exacting experimental method to some social problems. 

If one had time it would further be useful to read a good statement of 
law in some field, perhaps some Williston or Wigmore; or perhaps some- 
thing somewhat different such as the late Henry Simons’ Personal Income 
Taxation. Conceivably, even one of the Restatements would be illuminat- 
ing in this connection. 

So much then for one aspect of structure and method. Another line 
might center on a serious reading of Marx to focus the basic issues of 
economic justice, private property, and a competitive society. 

And, of course, there should be some good example of legal history, per- 
haps some Maitland, Pollock, or Holdsworth. 

Again it might be refreshing to pause and seriously read the Constitu- 


tion as a single document, or perhaps read it parallel to the new French 
Constitution. 


And again something, perhaps Grotius, perhaps E. B. White, would 
raise the international issues, or use might be made of materials from 
Nuremberg. 

To again shift ground, there might be a serious reading of Freud along 
with one of these: Aristotle’s Ethics, Mill’s Utilitarianism, or Kant’s ethi- 
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And again the great defenses of injustice as they appear in Plato’s 
Gorgias and Republic or perhaps Machiavelli’s Prince. 

And certainly some attention to anthropology and primitive law; per- 
haps Malinowski or Sumner. 

Or to change directions once more, perhaps some of the basic defenses of 
free speech and tolerance as in Milton, Voltaire, Mill, and perhaps the 
censorship in the Republic. Or maybe instead the Frankfurter volume on 
the Sacco-V ansetti case. 

Or it might be possible and productive of insight to take a single welge 
and actually read through a substantial number of his opinions at one 
time. 

And I would be in favor of reading one good biography, perhaps the 
new Brandeis, to focus on the problem of life at the law. Or, perhaps, to 
take Rodell’s suggestion, the James Reid Parker short stories about New 
York law practice. 

And somewhere along the line something from Aristophanes or Rabelais 
or Swift which would center on the public relations problems the lawyer 
has always had with the rest of mankind. 

And Pareto should deserve some serious consideration. 

And in any case I’d suggest starting with Plato’s small dialogue The 
Ion, which although not at all about law raises the central query of what it 
is the lawyer should know. And it might be fun to read Rodell’s Woe unto 
Ye Lawyers at the same time or the recent Lasswell-McDougal piece on 
legal education.?° 

Such listings are obviously endless. There are many other pressing can- 
didates from sociology, rhetoric, logic, analytical jurisprudence, etc. Per- 
haps a case could even be made out for reading some Blackstone. I hope 
that a rough pattern may be clear. 

But once again the point is that it is better to read a few books seriously 
and to discuss them seriously than to attempt scholarly coverage of all 
the materials. 

It will be remembered that the Van Doren scheme emphasized the role 
of all the liberal arts in education. Those arts include not only reading 
well, listening well, and talking well, but also writing well. It should there- 
fore be a part of the current proposal that the student write. A minimum 
suggestion would be three serious writing jobs over the year. And there 
are rich possibilities for imaginative assignment. The student might care- 
fully review one of the modern books; or he might review a modern book 
three times during the year. Again, he an review many opinions of a 

2° Note 9 supra. 
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single judge. Or review an older book—if you read Hobbes in the course, 
then he might tackle Locke. Or he might tackle in some detail any one of a 
dozen of the darker themes—the relation of law and history, law and psy- 
chology, or precedent and statutory construction; or, perhaps best, he 
might write a critique of the curriculum itself. 

The proposal then amounts to no more and to no less than this: the 
senior law student in his last year would spend part of his time reading 
some good books, part of his time writing about them, and part of his time 
engaging in good conversation about them; and the faculty would do the 
same. 

VI 


There remains one central difficulty with what has been said. We have 
been talking about a single course in jurisprudence and not paying any 
attention to what the rest of the curriculum may be like. Perhaps any at- 
tempt to discuss the design for jurisprudence without co-ordinately dis- 
cussing the design for the rest of the curriculum is doomed to failure. Per- 
haps the lesson is that we must discuss legal education as a whole if we 
are to discuss any part of it intelligently.” 

In any event it is clear that the better integrated the curriculum, the 
less need there is for separate courses on the general content of law. The 
present discussion may well have sounded as though I were concerned with 
the narrower legal curriculum of twenty-five years ago. I realize that all 
law schools have been increasingly critical of the content of legal educa- 
tion and that they have been translating that criticism into action. Pro- 
fessor Beale’s mot about making noise like a lawyer is not heard so fre- 
quently these days nor is that other joke about going to the divinity 
school. And the names of Veblen, Marx, Pareto, Freud, et al., no longer 
strike so alien a note when uttered within a law school’s walls. 

It may be that a proposal such as that outlined will be in competition 
with curriculum changes or unduly repetitious of them. Perhaps under the 
ideal setup the Marx would be read as part of the course in contracts, the 
Freud as part of the criminal law, and perhaps we should concern our- 
selves only with the task of designing and redesigning the curriculum un- 
til the perfect balance was achieved throughout it of the general and the 
special, of the legal and the non-legal, until all good analogies and as- 
sumptions had been made explicit. That may be the main job of legal edu- 
cation today. But few claim to have achieved such model integration and 
articulateness as yet. 


* It is one of the many virtues of the Lasswell-McDougal commentary on legal education 
that the authors actually do come to grips with the curriculum as @ whole. Note 9 supra. 
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It is therefore appropriate to look at this time to the possible help we 
may get from the older notions of liberal education. For me the most at- 
tractive feature of a general law course designed along such lines is that 
it provides a vehicle for participation by the entire law faculty on appro- 
priately challenging materials. And it is not clear that any program of in- 
tegration can be altogether successful unless there is such participation. 

It must be remembered once again that such an approach is not cul- 
tural, and that it is radically incomplete and even dangerous unless cou- 
pled with a proposal such as that for the research institute. 

Perhaps the full analogy for the liberal education approach to juris- 
prudence would require that the reading, writing and good talk about law 
be kept up throughout the entire legal education and thus run parallel to 
the rest of the curriculum for the full three or four years. 

Whether you treat such suggestions as merely insurance against the 
probable lack of integration of any de facto curriculum, or as something 
more, I believe they deserve the attention of those who are at work fash- 
ioning a legal education in which the cross-fire from general to special, le- 
gal to non-legal, will be truly effective and through which law will take its 
place as the pivotal social science. 
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NOTES 


CONDEMNATION OF SLUM LAND—ILLEGAL USE 
AS A FACTOR REDUCING VALUATION 


The number of dwelling units in Chicago in need of major repairs or unfit for 
use’ is almost equal to the minimum number of new dwelling units required in 
that area.* The need for extensive slum clearance and redevelopment is thus as 
great as the need for new housing. Public agencies charged with the task of slum 
clearance face at the outset many land-acquisition problems. One of these dif- 
ficulties—expensive, drawn-out, and cumbersome condemnation procedures— 

@ The Chicago Plan Commission estimates this number to be about 75,000. Chicago Plan 
Commission, Housing Goals for Chicago 62 (1946). 

? A minimum of 85,000 and a maximum of 118,000 new dwelling units are needed. Chicago 
Plan Commission, op. cit. supra note 1, at 81. j 
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has recently been discussed. This note will be concerned with another of the 
“outstanding problems in connection with the redevelopment of blighted 


f areas .... the high cost of land acquisition,’’ 
A significant factor tending to sustain land values in slum areas is the com- 
mon disregard for building, health, and sanitation laws, which disregard is man- 


ifested in overcrowding within structures in need of substantial improvements 
and modifications.’ Capitalization of the profits which result from this com- 
bination of increased income through congestion and low maintenance costs 
gives to the land in such areas a market value far above what such value would 
be were there effective enforcement of existing sanctions.° 

It would seem obvious that a public authority should not be required to pay 
in condemnation proceedings a market price which would be paid by a private 
purchaser only on the assumption that the building, health, and sanitation regu- 
lations would henceforth be no more rigorously enforced than before. The 
purpose of this note will be to examine the English statutory development in 
this phase of slum clearance and the American statutory and common law au- 
thority which might be available to local courts as guides and precedents, 
should they desire to remove this bar to effective slum clearance and low cost 
housing development.’ 


3 Modernizing Illinois Eminent Domain Procedures, 41 Ill. L. Rev. 82 (1946). 

4 Chicago Plan Commission, op. cit. supra note 1, at 135. 

5 A survey by the Chicago Housing Authority of three blighted areas reports that 83 per cent 
of the structures surveyed had at least one substandard characteristic, and that the average 
number of substandard characteristics per structure was 2.36. The substandard characteristics 
for which each structure was surveyed were: unsafe foundations, walls unsafe or not weather- 
tight, roof unsafe or not weather-tight, stairs dangerous to life and limb, fire escapes not pro- 
vided as required by municipal ordinance, stair-well light and ventilation not provided as re- 
quired by municipal ordinance. Chicago Housing Authority, Final Report and Tabulations on 
Occupancy Survey of Three Blighted Areas (1946). In 1944, it was reported that in the Negro 
area 300,000 persons were living in quarters built to house 110,000. Metropolitan Housing 
Council, The Threat to Public Welfare Entailed by Inadequacy of Present Housing Inspec- 
tion in Chicago (Dec. 15, 1944). 

Relevant sections of the Municipal Code of Chicago are: 

§ 39-7. Every building or structure constructed or maintained in violation of any of the 
building provisions of this code, or which is in an unsanitary condition, or in an unsafe or 
dangerous condition, or which in any manner endangers the health or safety of any person or 
persons, is hereby declared to be a public nuisance. 

§ 96-13. No owner, lessee, or keeper of any tenement house, lodging house, or boarding 
house shall cause or allow the same to be overcrowded, or cause or allow so great a number of 
persons to dwell, be or sleep in any such house, or any portion thereof, as thereby to cause any 
danger or detriment to health. 

* “The land costs in blighted areas often amount to five or ten times those in the outlying 
vacant areas. While it is to be expected that central land costs will be greater in most in- 
stances, owing to location and improvements, the aforementioned differential is definitely out 
of line.” Chicago Plan Commission, op. cit. supra note 1, at 135. Another factor tending to 
sustain such costs is over-zoning, which gives to the land a speculative value unsupported by 
any reasonably foreseeable use. Public Housing in Illinois, 8 Univ. Chi. L. Rev. 296, 313 (1941). 

7 The discussion is intended to have general application and will not be limited to Illinois. 
The Chicago statistics are cited to point up the problem and are not meant to indicate that the 
problem is peculiar to that area. 
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I 


In England, as early as 1879, Parliament modified existing slum clearance 
legislation by providing that an arbitrator assessing the compensation to be 
paid for slum land might receive evidence showing that the premises were, by 
reason of their “unhealthy state, or by reason of overcrowding or otherwise, in 
such a condition as to have been a nuisance,” and to decrease the amount of the 
award proportionately.’ This received fuller expression in the Housing of the 
Working Classes Act of 1890,° and ultimately appeared in more abridged form 
in the Acquisition of Land (Assessment of Compensation) Act of 1919."° 

The next step was taken in 1919, when Parliament provided, in the Housing, 
Town Planning, &c. Act, that where land included in a clearance area was 
acquired compulsorily the compensation to be paid for such land was its value 
“as a site cleared of buildings and available for development in accordance with 
the requirements of the building byelaws for the time being in force in the dis- 
trict.” The purpose underlying this provision is seen in a comment made at the 
time: 

It would appear that no compensation is to be paid for the buildings. In that case it 
will be to the advantage of all interested in the buildings to preserve them from being 
condemned.” 

Subsequently it was said: “It is generally agreed that we cannot possibly go 
back to the old state of affairs, when the compensation allowed was so excessive 
that it was impossible to carry out schemes for slum clearance except at an 
exorbitant cost.’ 

The British approach has been adopted relatively recently in New York, 
where the legislature directed in 1935 that in any proceedings for awarding com- 
pensation for the taking of property by eminent domain, evidence should be 
admissible “bearing upon the unsanitary, unsafe or substandard condition of 
the premises, or the illegal use thereof,” and should be considered in making the 
__award “notwithstanding that no steps to remedy or abate such conditions have 
been taken by the department or officers having jurisdiction.’ 


* An Act to Amend the Artizans and Labourers Dwellings Improvement Act, 42 & 43 
Vict., c. 63 (1879). 

9 53 & 54 Vict., c. 70 (1890). 

9 & 10 Geo. 5, c. 57 (1919). 
; —_ assessing compensation, an official arbitrator shall act in accordance with the follow- 
ing 


(4) Where the value of the land is increased by reason of the use thereof or any of the 
premises thereon in a manner which could be restrained by any Court, or is contrary to law, 
or is detrimental to the health of the inmates of the premises or to the public health, the 
amount of that increase shall not be taken into account.” 

™ 9 & 10 Geo. 5, c. 35, §.9 (1) (1919). 

Wood, The Law and Practice with Regard to Housing in England and Wales 388 (1921). 

"8 Townroe, The Slum Problem 120 (1928). 

"4 N.Y. Public Housing Law (McKinney, 1939) § 125 (4e). 
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II 


A study of judicial decisions reveals that a body of common law precedent 
has developed which supports the principles of valuation codified by the New 
York and English legislatures. Hence, although legislative action by other juris- 
dictions might be desirable, it is not essential. The cases supporting these prin- 
ciples fall into three categories: 1) those cases in which the property, the value 
of which was the subject of litigation, had been put to such use or was in such 
condition as to violate a law; 2) cases in which compensation was sought for 
structures illegally maintained or erected, not upon the land of the owner, but 
upon the public domain; and 3) cases involving the payment of compensation 
for property part of whose value was attributable to the possibility of its being 
used in a manner which would be a violation of rights of others. 

Illegal use or condition—An early instance of judicial refusal to recognize 
that portion of market value attributable to illegal use of the property con- 
demned is McKinney v. Nashville."s There condemnation proceedings had been 
instituted by the municipal authorities of Nashville to acquire land on which 
was situated a saloon. The trial judge had permitted the introduction of evi- 
dence tending to show that gambling had been frequently, if not habitually, 
carried on in one or more of the rooms of the saloon, and that this had inflated 
the rental value of the property. In regard to this evidence, the judge had said 
to the jury that if they found that gambling had been carried on in the saloon, 
and that it did inflate the rental value of the premises, then to the extent of such 


inflation they might not consider the rent received as indicating either rental or 
market value. In affirming this judgment on appeal, the court stated: 


We think there is no error in this. Gambling is an offense against the law, and the 
use of any portion of this property for gambling purposes was in violation of the law. 
And, if it was true that such illegitimate use did inflate the rental value of this property, 
then the jury were properly told that a rent, inflated by this use, to the extent of the 
inflation, could not be taken into consideration as constituting a part of the rental 
value. It is true that it might be a matter of difficulty to determine where the rental 
value from a legitimate use ended and that from the illegitimate use began, yet that is 
the misfortune of the owner, for which the city is not responsible. 

In this case, however, we think that there is sufficient evidence to guide the jury, 
at least approximately, in determining the value of this inflation. It is true it is found 
largely in the opinion of witnesses, which is necessarily somewhat speculative, but not 
more so than is ordinarily found as to questions of value.” 

This principle operated to benefit the property owner ih Lawrence v. Meiro- 
politan Elevated R. Co.*’ In an action for damages caused by the construction 
and operation of an elevated railway in the street adjoining his premises, the 
plaintiff was awarded compensation for the diminution of rents up to the time of 

% 102 Tenn. 131, 52 S.W. 781 (1899). 

*6 McKinney v. Nashville, 102 Tenn. 131, 139, 52 S.W. 781, 783 (1899). 

17126 N.Y. 483, 27 N.E. 765 (18901). 
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trial, and was granted an injunction against the further maintenance and opera- 
tion of the railway unless the defendant would pay an amount representing the 
permanent depreciation in the value of the plaintiff’s property. The railway 
company was not allowed to introduce evidence to establish that the plaintiff’s 
tenants used the premises as a house of prostitution and that the elevated rail- 
way caused no diminution of the rental value of the property for this purpose. 
In viewing this aspect of the decision, the court stated: 


The fact that the house had been used as a house of prostitution did not enter as 
an element into the award of damages, nor could that fact be properly considered. If 
the plaintiff had sought to enhance the damages on the ground that the rental value 
of the house as a house of prostitution had been depreciated by the construction of 
the railway, and the award had been based upon that consideration, the defendants 
would have had a just ground of complaint."* 


In re Daly"® is an early New York decision which refused compensation for 
value arising from illegal condition. The court did not allow admission of evi- 
dence of value given property by a dam thereon because a pond formed by it 
had previously been declared a nuisance. The owner was allowed for his mill and 
machinery only their value without water power. 

A similar situation is seen in Joly v. City of Salem,?° involving the taking by 
the city of Salem of certain filled and unfilled tidewater flats. The issue presented 
was whether the petitioner might increase the amount of his award by showing 
that a large area of his flats had been filled in without a license, the petitioner 
merely having permitted the general public to dump filling on his flats. The 
court pointed out that “such filling was a public nuisance which was subject to 
abatement unless the flats were filled under a license of the department of public 
works of this Commonwealth and under a permit from the war department of 
the United States,” and declared: “it is settled, with some possible exceptions, 
that nothing can be allowed by way of compensation for privileges which the 
owner of land taken enjoys contrary to law or to public right.” 

In a case decided in 1906, the Illinois court took a position contrary to that 
advanced in the cases already discussed. Although the current significance of 
this case, Freiberg v. South Side Elevated R. Co.,” is extremely doubtful because 
of a later decision by that court, it nevertheless merits consideration betause of 
its effective presentation of its position. 

In this case the railroad had filed a petition to take a fifteen-foot strip of 
Freiberg’s land by eminent domain. On this land was a building leased as a 
saloon and dance hail. The railroad had been permitted to introduce evidence 


#8 Lawrence v. Metropolitan R. Co., 126 N.Y. 483, 489, 27 N.E. 765, 766 (1891). 
9 45 App. Div. 622, 61 N.Y. Supp. 480 (1899). 

* 276 Mass. 297, 177 N.E. 121 (1931). 

# Joly v. City of Salem, 276 Mass. 297, 302-3, 177 N.E. 121, 123 (1931). 

= 221 Ill. 508, 77 N.E. 920 (1906). 
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which tended to show that the saloon and dance hall were conducted without 
proper license. At the railroad’s request the following instruction was given: 

The court instructs the jury to disregard all values given, if any have been given, 
for the highest and best use of the respondents’ property in this case, where such 
highest and best use ray have been unlawful or in violation of the ordinances of the 
city of Chicago, in evidence in this case.* 

On appeal, the judgment was reversed. The court declared the expression 
“highest and best” meant properly “highest and best in a financial sense,” 
whereas counsel for the railroad and the court below had “proceeded on the 
theory that it meant highest and best from the standpoint of the moralist.”4 


The court continued: 


The fact that the value of the property had been increased, in the eyes of possible 
purchasers, by a business conducted in an unlawful manner in a part of the building 
by a tenant, either with or without the connivance of the owners, and that the pur- 
chaser on that account would regard the property as of greater value, is wholly 
immaterial. That does not concern the railroad company 
been guilty of a violation of the statutes and ordinances, it is not in this suit that the 
penalties may be inflicted. If these persons offend, they should be prosecuted and 
punished, but the law governing persons, natural or artificial, who desire to possess 
themselves of the property of the Freibergs, will not on that account be suspended. 
This corporation, exercising the power of eminent domain, will not be permitted to 
take appellants’ property from them without making just compensation, even if 
they have violated the laws both of city and state. 

The proposition implicit in this opinion—that value in condemnation pro- 
ceedings equals the price obtainable from a purchaser willing to take the risk 
that the non-enforcement of existing law will continue—has been commonly 
stated in cases in which there appeared no element of illegal use or condition. 
But even some of these cases have stated that the landowner should be paid 
“all that the property is reasonably worth for any legitimate purpose for which 
it could fairly be used,”** and that a tract’s market value should be estimated 
upon consideration of “the rental value of the property or of any part thereof for 
any lawful purpose.”*? Perhaps the decision in the Illinois case can be at- 
tributed, in part at least, to lack of diligence on the part of the appellee’s coun- 
sel, for there was an apparent failure to bring to the court’s attention the 
McKinney, Lawrence, and Daly cases already discussed; the court stating, “We 
find no authority cited in appellee’s brief to sustain the superior court in the 
position taken by it in this regard.”** : “ 

23 Freiberg v. South Side Elevated R. Co., 221 Ill. 508, 519, 77 N.E. 920, 924 (1906). 

24 Freiberg v. South Side Elevated R. Co., 221 Ill. 508, 513-14, 77 N.E. 920, 922 (1906). 

*8 Freiberg v. South Side Elevated R. Co., 221 Ill. 508, 515-16, 77 N.E. 920, 922-3 (1906). 

26 Adirondack Power & Light Corp. v. Evans, 226 App. Div. 490, 492, 235 N.Y. Supp. 560, 
573-74 (1929). 

27 Pumphrey v. State Roads Comm’n, 175 Md. 498, 509, 2 A. 2d 668, 673 (1938). 

+8 Freiberg v. South Side Elevated R. Co., 221 Ill. 508, 515-16, 77 N.E. 920, 923 (1906). 
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A recent Illinois decision, Department of Public Works and Buildings v. 
Hubbard, implicitly overrules the Freiberg case. This was a proceeding to 
assess compensation to be given for land taken for a proposed state highway, 
and damages to be awarded for injury to land not taken. For part of the pro- 
posed highway the land taken consisted of strips only a few feet in width along a 
highway then existing. On these strips were hedge fences from twenty-five to 
thirty feet in height, although by statute hedges along a highway were not to be 
more than five feet high. Of the testimony presented as to the value of these 
hedges, the court said: 


While it may be said that there was actual value in said hedge as fence posts, in so 
far as they contained such, it surely cannot be said that the loss of shade, windbreaks, 


or as nesting places for birds may entitle the owner to damages where such hedge 
constitutes an unlawful fence.%* 


It has been suggested*' that cases in which evidence of illegal use or condition 
is admissible as an element in valuation are departures from the usual rules of 
valuation under which the property owner is entitled to whatever he might have 
received by a sale; that they therefore “are to be justified on grounds of policy 
rather than as findings of fact”; that the courts were faced with a choice “be- 
tween consistency in the standard of valuation and consistency in adherence to 
those policies which are expressed in the legal prohibition of particular uses of 
property,” and, having in mind the fact that they used market value only as a 
measure of “just compensation,” chose to prefer “consistency in their concepts 
of justice and morality to consistency in their standards of valuation.” It 
might better be stated that the courts’ notions of the requirements of justice 
have resulted not in their departing in these cases from their normal require- 
ment that full market value be given, but rather in their modifying and refining 
their concept of market value as being value to a law-abiding purchaser. At 
any rate, it is clear that the notion of the Illinois court in the Freiberg case as to 
the meaning of the common constitutional requirements of “just compensation” 
does not coincide with that of most courts which have considered the matter. 
Furthermore, one might well question whether the increment of value given a 
piece of property by the failure of law enforcement authorities to prevent an 
illegal use of it, abate a nuisance on it, or require that structures on it conform to 
law, should be regarded as representing “property” at all. Just as a right to 
break the law is a conceptual impossibility, so one’s property in a piece of land, 
as a bundle of rights, cannot be affected by poor administration of the law; and 
whatever value may thereby have been added should not be viewed by the 


*9 363 Ill. 99, 1 N.E. ad 383 (1936). 


3° Dept. of Public Works and Buildings v. Hubbard, 363 Ill. 99, 104, 1 N.E. 2d 383, 385 
(1936). 


# Orgel, Valuation under Eminent Domain (1936). 
# Tbid., at 107-8. 
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courts as representing property, within the meaning of constitutional provisions 
relating to eminent domain. 

Encroachment on the public domain.—Although the cases to be found in this 
category can be explained “rather on grounds of property law than on any 
theory directly dealing with the standard of value,’’* it will be seen that courts 
have emphasized the illegality of the use—just as in the cases in the first cate- 
gory—as well as strict property notions. However, no matter on what theory 
compensation is denied for value attributable to the encroachment, these cases 
support the thesis advanced by this note. 

A case which points up the similarity of the encroachment and illegal use 
cases is Kingsland 2. New York.*4 This was an action for damages instituted 
against the city of New York’s dock department for its having constructed a 
new bulkhead in front of the plaintiff’s wharf, cutting it off from the water and 
destroying access thereto by solid filling. The plaintiff had built a platform on 
piles extending out®ver the water seventy feet from his wharf, and erected.a 
shed on the platform. Permission so to build had been granted by the city; 
nevertheless, by an earlier statute all structures outside the established bulk- 
head line were forbidden except piers and bridges connecting such piers with the 
street. Furthermore, the permission given by the city was by its terms revocable, 
and the city ultimately directed the removal of the platform and shed before it 
began to construct its new bulkhead. In this action the referee made an element 
of his award the value given the plaintiff’s wharf by the platform and shed. 
This was held erroneous on appeal, the court saying that “taking into account 
an unlawful platform and shed, and the chance of maintaining it unmolested, is 
giving to the property, as an element of increased value, its convenient situation 
for violating the law, and capitalizing the existing and expected profits of that 
violation.”35 The court treated this encroachment case precisely as it would have 
dealt with an illegal use case of the first group; for it continued: 


The same reasoning might lead to an increase of value in cases much more harmful 
and reprehensible. Suppose the city, under competent authority, should take a house 
and lot for the purpose of a part, and destroy the dwelling, and the owner seeking its 
value shows that, owing to its peculiar location, it can be rerited as a house of ill fame, 
or as a gambling den, for twice the rent obtainable for any lawful purpose, and, when 
reminded that such uses are illegal, should answer that he had obtained such rental 
for years, and the city had winked at it, and never once raided his house or enforced 
the law; that he could have sold for the amount he claimed, the purchaser taking the 
chance of the blindness of the police or the endurance of the citizens; and that what he 
could sell for to another in the same business was market value, and market value he 
should have. We can all see the absurdity of that claim, but not so readily when the 
illegal use for which value is claimed, is merely illegal, and not also immoral and 
criminal.* 

33 Tbid., at 106. 

34110 N.Y. 569, 18 N.E. 435 (1888). 

35 Kingsland v. New York, 110 N.Y. 569, 582, 18 N.E. 435, 439 (1888). 36 Thid. 
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In re Union Depot Street Ry. & Transfer Co. of Stiliwater*’ also illustrates an 
analysis of an alleged pourpresture in terms of illegality rather than property 
rights. The question before the court was whether a proper valuation had been 
given land taken for a railway. The court explained that in Minnesota the owner 
of land bordering on a navigable stream has the fee to low-water mark, and, 
incident to his ownership, certain riparian rights, including the right to build 
landings, piers, and wharves extending into the river to the point of navigability. 
It found no evidence tending to show that land had been reclaimed by the re- 
spondents beyond the point of navigability, and therefore decided that com- 
pensation in full was due them for their property. But continuing, the court said: 


Suppose however, a riparian owner has unlawfully intruded into the water beyond 
the point of navigability, as above defined, and filled up the bed of the stream beyond 
that point for the sole purpose of extending his possessions, and so as to obstruct and 
interfere with the public right of navigation. This would constitute a pourpresture. 
. ... When it is proposed to take his property for public use Wy the exercise of emi- 
nent domain, he can claim no additional compensation by reason of it. When con- 
demned or taken, the corporation who acquired it would presumably have to remove 
it,—at least, there is no presumption that it would be allowed to remain,—and there- 
fore there is no reason why the party condemning the property should pay more for it 
on account of his unlawful encroachment upon public rights. The mere chance that 
it might be allowed to remain, cannot be made the basis of compensation to the per- 
son who made it.3* 


Compensation was denied on property theory without reference to illegal use 


in Diedrich v. The Northwestern Ry. Co.,3° where the issue was whether value 
need be paid for an embankment built into the lake eighty-five feet from the 
shore in front of the respondent’s land. The court simply declared that this con- 
stituted an intrusion upon the public fee in the land beneath the water, that the 
respondent had failed to establish his title to the “locus in quo,” and that he 
therefore was entitled to no compensation for the taking of his embankment. 
Similarly, in United States v. Chandler-Dunbar W ater Co.,* the Supreme Court 
held that as the company had “no vested property right in the water power in- 
herent in the falls and rapids of the river,” the government could not be re- 
quired to pay “any hypothetical additional value”* to the company as riparian 
owner in condemnation proceedings pursuant to a determination of Congress 
that the entire river be devoted to navigation, which revoked earlier permits to 
put dams in the river to generate power for commercial purposes. 

The decisions are not confined to cases involving encroachments upon the 
public domain in harbors, lakes, and streams. In re Pearsall Street in City of New 


37 31 Minn. 297, 17 N.W. 626 (1883). 


38 In re Union Depot Street Ry. & Transfer Co. of Stillwater, 31 Minn. 297, 302, 17 N.W. 
626, 629 (1883). 


39 42 Wis. 248 (1877). # 229 U.S. 53 (1913). 
# United States v. Chandler-Dunbar Water Co., 229 U.S. 53, 76 (1913). 
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York# presented the issue of whether compensation need be given for the re- 
moval of encroachments upon the public fee in a street. The court here refused 
any such compensation upon a showing that the deeds to the abutting property 
carried only to the edge of the street. The same court reached the same conclu- 
sion upon substantially identical facts in In re Hallett and Howland Sireets in 
City of New York, but added here that the facts indicated an “unlawful en- 
croachment.” A case similar to these two is Harvey v. Lackawanna & Bloomsburg 
R. Co.4 The plaintiff owned a valuable tract of coal land through which a state 
road ran. Across this road he had extended five tramways leading to his wharves 
on an adjacent canal. The railroad company, occupying this public highway with 
its railway, took up the five tramways and provided two crossings in their place. 
The court said: 
For this alleged injury is his real claim for damages. His being the owner of the soil does 
not give him any more right over the highway, or the passage along or over it, than 
any other individual 

It is clear, therefore, that the placing of these five diagonal tramways across the 
state road was an unlawful act, and amounted to a nuisance, which the defendants were 
entirely justified in abating, and that therefore no damages can be claimed by the 
plaintiff. 


Whether the theory of denial of compensation in the encroachment cases is 
illegal use—a wrong in Hohfeldian language—or lack of property right in that 
for which compensation is sought—a no-right—the cases in this category are 


all authority for the proposition that compensation should not be allowed in 
slum-clearance condemnation proceedings for exploitation value. Compensation 
for that part of slum-property value which can be attributable to capitalization 
of high profits realized through violation of health, sanitation, and building laws 
can be denied on either of these theories. The illegal use theory would follow the 
reasoning illustrated by the cases in the first category; the property theory 
would hold that the owner of the exploited property would have no property 
right in that part of value attributable to illegal use, and hence would be en- 
titled to no compensation since there would be no taking of property for which 
there is a constitutional requirement for compensation. Although the two ap- 
proaches are in reality but one, it must be recognized that the distinction has 
been made in the decisions. It is only indicated here that a desirable result 
should not fail for want of the proper conceptual gimmick. 

Violation of civil rights of others —In these cases compensation has been asked 
for value which property has by virtue of a possible use, where such use would 
directly or indirectly violate the civil rights of third parties. A case of this type is 
Burke v. Sanitary District of Chicago. Here the appellants had sought to show 

# 135 N.Y. Supp. 763 (Sup. Ct., 1912). 

43135 N.Y. Supp. 828 (Sup. Ct., igta). 44 47 Pa. 428 (1864). 

4s Harvey v. Lackawanna & Bloomsburg R. Co., 47 Pa. 428, 436, 437 (1864). 

4° 152 Ill. 125, 38 N.E. 670 (1894). 





242 THE UNIVERSITY OF CHICAGO LAW REVIEW 


that the value of their land would be increased, were dikes erected to prevent its 
being inundated periodically by the overflow of the adjacent Des Plaines river. 
But as other evidence tended to show that this would cause the water to flood 
the land of others, the court below had instructed the jury that if they believed 
such a result would follow, they were to exclude from their consideration every- 
thing pertaining to the question of diking. This ruling was upheld on appeal, the 
court declaring: 

As the respondents, then, had no legal right to improve their land by erecting dikes 
thereon in such manner as to flood the lands of others, it would seem to follow, neces- 
sarily and logically, that the value of their land, as affected by its capability of improve- 
ment in that manner, was not a proper matter for the consideration of the jury, in 
assessing their compensation. This is only an application of the familiar legal maxim 
that no person will be allowed to take advantage or profit by his own wrong.” 


Another case within this group is Castle Heights Water Co. v. Price.* The ap- 
pellants contended that the commissioners who had valued the land taken by 
the water company had ignored its true water capacity, for although the supply 
the tract by itself might provide was not very great, yet a substantially larger - 
amount might be drawn from surrounding land by machinery installed on that 
tract. On appeal it was held that the conclusion of the commissioners would not 
be disturbed as they had not erred in their theory of the award. The court 
stated: 


The water company, perforce of its ownership of these 8 acres of wet bog land, could 
not apply its machinery so as to tap the water stored in that land, “and in all the 
region thereabout, and lead it to its own land, and by merchandising it prevent its 
return.” ....And the fact that the water company, or any other person, might 
actually do this thing, in disregard of the rights of third persons, should not be taken 
into consideration.‘ 


Portland & Seatile Ry. Co. v. Ladd** was a condemnation suit in which the rail- 
road sought to obtain a strip of the appellants’ land lying at the base of a large 
rock and between that rock and a river. This rock had considerable value as a 
stone quarry, but to use it for that purpose would involve blasting down portions 
of that rock which would fall upon the land below, some of which was already 
owned by the railroad. If this would occur, the lower court told the jury, all the 
evidence of the rock’s value as a quarry had to be disregarded, as it was the 
appellants’ duty to avoid committing such a trespass upon land the railroad 
then owned, and they could not claim that it was the railroad’s taking addi- 
tional land which prevented their quarrying stone. On appeal the judgment was 
affirmed, the court saying: 


47 Burke v. Sanitary District of Chicago, 152 Ill. 125, 133, 38 N.E. 670, 672 (1894). 

#178 App. Div. 687, 165 N.Y. Supp. 816 (1917). 
, a Heights Water Co. v. Price, 178 App. Div. 687, 689, 165 N.Y. Supp. 816, 818 
1917). 

5° 47 Wash. 88, 91 Pac. 573 (1907). 
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It requires no argument to show that, if appellants’ property was so situated that it 
could not be utilized without injury to others, its use would not be permitted at all; 
and if the value of appellants’ property was dependent upon other property which 
they did not own and could not acquire, then, as shown by the appellants themselves, 
the property had no value, and, of course, was not damaged. We think the instruction 
was proper in this case.* 


The analogy of these cases to the central theme of this note is the similarity 
between the position of the tenants whose rights would be affected if building, 
health, and sanitation violations would continue in the future and the third 
parties whose rights were given implicit protection in the cases in this category. 
For a purchaser would pay the value attributable to illegal use only on the 
premise that such illegal use could continue unabated. Certainly, a tenant has 
the same right to have the condition of the premises which he occupies bear a 
reasonable relation to the rent he pays as the unknown third parties in the Ladd 
case had not to have rocks thrown on them. 


If an effective slum clearance and redevelopment program is to be carried on, 
one of the outstanding problems to be met is the high cost of land acquisition. 
A significant factor tending to'‘maintain such costs is the disregard for building, 
health, and sanitation laws; the combination of over-crowding and low main- 
tenance costs increases profits whose capitalized value gives to the property a 
value far above what such value would be were there effective law enforcement. 
The significance of this factor is indicated by the action of the English and New 


York legislatures in prohibiting compensation in condemnation proceedings for 
value attributable to illegal use. There is sufficient common law authority to 
justify courts in arriving at the same result without specific statutory help. 


LANDLORD. AND TENANT AFTER OPA 


Federal control of the landlord-tenant relationship under the Emergency 
Price Control Act of 1942' is at best a stop-gap. Its purpose is to supplement 
state statutes and common-law rules clearly inadequate for dealing with a hous- 
ing shortage greatly aggravated by mobilization for war.’ In view of the rapid 
termination of other emergency measures and the continuing attack on OPA, it 
is timely and important to anticipate what effect the end of rent and eviction 
controls will have on the landlord-tenant relationship. Inevitably, the nature 
of that relationship is itself somewhat obscure, for the more common types of 


Ss Portland & Seattle Ry. Co. v. Ladd, 47 Wash. 88, 95, 91 Pac. 573, 576 (1907). 
1 56 Stat. 25 (1942), as amended 57 Stat. 566 (1943), 58 Stat. 633 (1944), 59 Stat. 306 
(1945), 50 U.S.C.A. § go2(b) (1944). 


* See Borders, Emergency Rent Control, 9 Law & Contemp. Prob. 107 (1942) for a discus- 
sion of the relocation of population, the motivations therefor, and the effect of such relocation 
in creating inflationary rent increases of considerable magnitude. 
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tenancy which have arisen under OPA are different from those prevalent before 
1942. 

The purpose of this discussion is to examine how the problems arising from 
these tenancies will be worked out after the termination of federal control, and 
to test the adequacy of existing state law not only to meet the emergency of a 
continuing housing shortage? but to satisfy the longer-range public concern for 
an equitable landlord-tenant relation. The approach to these important policy 
questions will thus be through an analysis of the different types of tenancy 
which are common today: 1) tenancies existing under a termination-clause 
lease; 2) tenancies which were originally created by lease but which will be 
holdovers upon the termination of federal controls; and 3) tenancies in which 
no lease was ever executed by the parties. Throughout the discussion primary 
attention will be given to Illinois law. 


I 


Termination-clause lease. Almost all leases now in effect contain clauses pro- 
viding for termination upon the expiration or repeal of rent control.‘ The OPA 
has recognized the validity of this termination clause since it does not obligate 
the tenant for more than the present maximum rent but merely provides an 
opportunity for the negotiation of new terms upon the cancellation of the exist- 
ing lease.’ Where, however, the tenant has been asked to sign a renewal lease 
containing a termination clause, he need not sign and can remain in possession 
provided the expiring lease did not contain such a clause,’ since the federal rent 
regulations require that a tenant sign a renewal lease only “on the same terms 
and conditions as the previous lease.”’ Nevertheless, many tenants, uninformed 
as to their rights or anxious to maintain or secure the goodwill of their land- 
lords, have entered into these termination-clause leases. Consequently, upon 
the expiration of federal rent control, the landlord can invoke this clause by giv- 
ing the requisite notice, usually thirty or sixty days, and can demand a sub- 
stantial increase in rent as a condition for creating a new tenancy. If the tenant 
refuses to comply, the landlord has recourse to the local eviction remedies. 
There is little doubt that the Illinois courts will recognize these clauses. 

Holdover tenancy. A more ambiguous situation will arise where the lease has 
expired during the period of rent control and has not been renewed, either be- 
cause the tenant refused to sign in view of a variance in the terms and conditions 


3 The scope of this note has been restricted to residential rental units since they are the 
nation’s most immediate concern. 


4 The inclusion of such a clause is recommended by the Chicago Real Estate Board. See 
Chicago Real Estate Board Form 10-M. 

5 Rent Regulations for Housing with Official Interpretations, Interpretation 4-XI, § 4 
(July, 1945). 

* Ibid. 

7Ibid., § 6(a)(1); 222 East Chestnut Street Corp. v. Murphy, 325 Ill. App. 392, 60 N.E. 
ad 450 (1945). 
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of the new lease or because no new lease was proffered. It would seem that if the 
landlord failed to give the proper statutory notice of termination or change in 
the term of the tenancy prior to the expiration of federal rent control, a hold- 
over tenancy would be created merely by the tenant’s remaining in possession.*® 
The Illinois courts have consistently held that where a tenant for a year or other 
definite term holds over after his lease has expired, remaining in possession and 
paying his rent® without any specific agreement as to the term, he shall be con- 
sidered a tenant from year to year, and the covenants in the prior lease shall be 
binding upon both parties."° 

In New York after World War I, however, the Court of Appeals held that a 
tenant holding over under the local emergency rent laws did not become a 
tenantefrom year to year because the elements of offer and acceptance, express 
or implied, were absent." The court proceeded on the theory that a tenant 
holding over subject to the conditions of the original lease might be treated as a 
tenant from year to year only on the basis of an option, implied in law, tendered 
by the tenant to-the landlord which the latter is at liberty to accept or reject. 
Since the emergency rent laws suspend possessory remedies under the lease 
against the will of the landlord, the tenant remains in possession, not by any 
agreement, express or implied, but by compulsion of law. In this circumstance 
the landlord is tendered no option, and consequently the conventional relation 
of landlord and tenant cannot be inferred. The tenant has only his statutory 
rights as the measure of his term and liability. 

This New York view fails to recognize that the landlord’s situation under 
moratorium legislation is far from hopeless, since he can always give the proper 
statutory notice to create a lesser periodic tenancy, thereby permitting prompt 
termination of the relationship once controls are lifted. 

If the Illinois precedents are followed, a holdover tenant will be protected 
from eviction or a rent-boost after the removal of controls until the end of the 
holdover term—a year at most—at which time the landlord can terminate the 
tenancy.” If, however, the landlord gives proper statutory notice to the tenant 

* The federal rent control regulations do not nullify the local laws but merely place certain 
local remedies in abeyance for the duration of such controls unless resort to these remedies 
is authorized by the Administrator. Consequently, although the landlord cannot evict the 


tenant, it would seem that he can, by providing proper statutory notice, create a tenancy for 
a lesser term. 
» Eppstein v. Kuhn, 225 Ill. 115, 80 N.E. 80 (1907). The acceptance of a month’s rent by the 
was considered the essential element evidencing a tenancy from year to year after 
the expiration of the original term. 

*° Bell v. Groom, 224 Ill. App. 58 (1922); Tivnen v. Gebhart, 268 Ill. App. 259 (1932); 
Cottrell v. Gerson, 296 Ill. App. 412, 16 N.E. 2d 529 (1938). But cf. Conn. Gen. Stat. (1930) 
§ 5021: “No holding over by any lessee, after the expiration of the term of his lease, shall be 
evidence of any agreement for a further lease . . . .”; Coleman v. Brigham, 115 Conn. 286, 
161 Atl. 236 (1932). 

™ Stern v. Equitable Trust Co., 238 N.Y. 267, 144 N.E. 578 (1924). 

9 Til. Rev, Stat. (1945) c. 80, § 5 requires sixty days’ notice in writing to terminate tenan 
cies from year to year. 
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while federal controls are still in effect, the relationship presumably would be 
that of a tenancy without a lease, the landlord being free to demand an increased 
rental or to evict almost immediately after the termination of controls. 
Tenancy without a lease. Where the tenant assumed possession of the premises 
without a lease, the nature of the rent paid or reserved determines the char- 
acter of the periodic tenancy, unless a different intention is expressed. If the 
rent is paid on a monthly basis, as it usually is, the tenancy is deemed to be 
from month to month."* Where the rent is paid on a weekly basis, a periodic 
tenancy from week to week results. 
Under this type of tenancy the obligations of the landlord are minimal, the 
general doctrine being that in the absence of a lease, agreement, express war- 
ranties, fraud, or misrepresentation, the tenant takes the property as he finds it. 
There are no implied covenants or warranties that the premises shall be 
tenantable, fit, or suitable for habitation.'* Nor is there any implied covenant 
that the premises, habitable at the time of demise, will continue to be habitable 
during the term."s Thus should the heating or plumbing system fail, courts hold- 
.ing this view would place no burden upon the landlord to repair it."* Of course, 
the tenant can terminate the tenancy on short notice should the failure to repair 
result in intolerable living conditions, but this is not a real alternative during a 
housing shortage. The tenant, however, is subject to an implied obligation to do 
no substantial injury to the premises through negligence or willful misconduct.”” 
The only covenant implied for the benefit of the periodic tenant is the cove- 
nant of quiet and peaceable possession and enjoyment. Its effect is to require the 
landlord to protect the tenant from any interference with the use and enjoy- 
ment of the premises for the duration of the tenancy by any paramount title 
claimant, by anyone in privity with the landlord, or by the landlord himself.* 
*8 Donohue v. Chicago Bank Note Co., 37 Ill. App. 552 (1891); Sebastian v. Hill, 51 Ill. 
App. 272 (1893). 


"4 The doctrine of caveat emptor is invoked. Rubens v. Hill, 115 Ill. App. 565 (1904); 
Martin v. Surman, 116 Ill. App. 282 (1904); Cromwell v. Allen, 151 Ill. App. 404 (1909); 
Russell v. Clark, 173 Ill. App. 461 (1912). But cf. the English cases, Smith v. 
1M.&W.s5 (1843) and Collins v. Hopkins [1923] 2 K.B. 617, where a warranty of fitness for 
habitation was implied in law. In the United States this English doctrine has been rejected 
with but one exception, Ingalls v. Hobbs, 156 Mass. 348, 31 N.E. 286 (1892). 


"8 Moore v. Weber, 71 Pa. 429 (1872); York v. Steward, 21 Mont. 515, 55 Pac. 29 (1898). 


+6 Breazeale v. Chicago Title & Trust Co., 293 Ill. App. 269, 12 N.E. 2d 217 (1938); Farmer 
v. Alton Building & Loan Ass’n, 294 Ill. App. 206, 13 N.E. ad 652 (1938); Hollywood Bldg. 
Corp. v. Greenview Amusement Co., 315 Ill. App. 658, 43 N.E. 2d 566 (1942). Cf. New York 
where the Tenement House Law (McKinney, 1918) c. 61, § 102 has imposed a duty to repair 
upon the owner which is independent of contract. The duty to repair is one imposed by law 
with liability in tort where the duty is ignored. Altz v. Leiberson, 233 N.Y. 16, 134 N.E. 703 
(1922). 


1 Keogh v. Peck, 316 Ill. 318, 147 N.E. 266 (1925); United States v. Bostwick, 94 U.S. 53 
(1876). 


*8 Wade v. Halligan, 16 Ill. 507 (1855); Gozzolo v. Chambers, 73 Ill. 75 (1874); Berrington v. 
Casey, 78 Ill. 317 (1875); Muller v. Bernstein, 198 Ill. App. 104 (1916). 
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However, if the interference is by a stranger to the title or a trespasser, the im- 
plied covenant is not broken and the landlord is not liable.’® 

It is obvious that the tenant without a lease is at a serious disadvantage. The 
landlord has no obligation to provide habitable premises, maintain the premises 
in repair, decorate, or renew the term. And with the expiration of federal rent 
control the landlord can terminate such tenancies almost immediately, simply 
by giving the requisite notice—thirty days’ notice for all monthly tenancies and 
a reasonable notice for weekly tenancies.** The implied covenant of quiet pos- 
session affords little or no protection since the duration of the tenancy is so 
limited. 

Thus the tenancies which have become prevalent under federal rent control 
will, in the majority of cases, be subject to termination within a relatively 
short period after the expiration of such control.” The tenant may be required 
to pay exorbitant rentals as a condition of continued possession, and even 
though willing to pay he can nevertheless be evicted if the landlord so desires. 
Some idea as to what may happen can be gained by recalling a few of the inci- 
dents accompanying the temporary abandonment of federal controls in July, 
1946. Although landlords were advised by real estate associations not to act 
hastily, lest Congressional action be precipitated, “mailbags bulged with thou- 
sands of eviction notices.”” Existing state law was hopelessly inadequate. The 
Chief Justice of the Chicago Municipal Court announced the abolition of the 
Renter’s Court and the distribution of its eviction cases to the sixteen trial 


courts in an effort to eliminate the confusion pending legislative relief.** It is 
reasonable to assume that if controls are permanently removed in the near 
future the least serious consequence will be a complete breakdown in the judicial 
machinery.” 


II 


The crisis which will be precipitated by the removal of federal controls, with 
its obvious repercussions on our entire social structure, affords an excellent op- 


*9 Gozzolo v. Chambers, 73 Ill. 75 (1874); Field v. Herrick, 14 Ill. App. 181 (1884). 


2° See Dunne v. Trustees of Schools, 39 Ill. 578 (1864), where the court held that all tenancies 
of less than one year and greater than one month, including a tenancy from month to month, 
required thirty days’ notice, but that it would be absurd to require such notice to terminate 
tenancies of less than one month. 


1H. J. Res. 371, 79th Cong. 2d Sess. (Pub. L. 548, July 25, 1946) extended federal rent 
controls to June 30, 1947. 


* Chicago Sun, p. 1, col. 1 (July 4, 1946), p. 1, col. 3, (July 21, 1946). 

* Chicago Sun, p. 3, col. 1 (July 23, 1946). 

*4 It would seem, however, that the federal courts might enjoin any attempts to enforce a 
lease clause permitting the landlord to increase the rental upon the expiration of federal rent 
controls without providing the tenant an opportunity to terminate the lease. The OPA has 
ruled such a clause invalid, since it could be used as a means of obtaining after rent control 
rent which was in fact consideration for the use and occupancy of the premises during rent 
control. Rent Regulations, op. cit. supra note 5 at § 3. 





248 THE UNIVERSITY OF CHICAGO LAW REVIEW 


portunity to examine the landlord-tenant relationship in the light of its his- 
torical development in order to determine its adequacy for the problems which 
lie ahead. And, if a chaotic situation attendant upon the expiration of federal 
rent control is to be avoided, such a critical examination must be made now 
while there is yet time to provide remedies. 

Historical Development. Originally the subject matter of a lease was land. 
The creating instrument, therefore, was understandably regarded as a con- 
veyance, and the common-law covenants surrounding such a conveyance were 
not concerned with the condition of any dwelling house incidentally located 
upon the land. As the primary object of the tenancy changed, it became neces- 
sary to include many contractual obligations in the same instrument which evi- 
denced the conveyance; thus the lease became a combination contract and con- 
veyance.** The modern residential lease is no longer an interest in land; the pri- 
mary concern is the occupancy of living quarters, not the cultivation of land, 
and hence the urban landlord-tenant relationship is more of a bailment than 
a conveyance. 

The majority of jurisdictions, looking to the origin of the lease, regard the 
covenants generally found in leases as independent of one another, since the 
granting of the leasehold estate is held to constitute the consideration for all 
covenants made by the tenant.” Thus a breach by the landlord of a covenant 
to repair does not, under this approach, excuse the tenant from his obligation to 
pay rent. The minority view, which treats the lease as a bilateral contract, ex- 
cuses the tenant from performance if there has been a fundamental breach by 
the landlord.”’ This latter position would certainly seem to be the more realis- 
tic,* since the modern lease, characterized by numerous covenants reflecting 
the strength of organized landlord groups as well as the change in function of the 
instrument, bears little resemblance to the common-law conveyance. 

The conveyance concept is particularly anomalous in its application to a 
non-lease tenancy. In this situation, as has been seen, the courts tend to ignore 
the real nature of the residential tenancy and apply to it common-law covenants 
developed at a time when tenancies were interests in land. 


*s Berman v. Holdsworth, 274 Mass. 260, 174 N.E. 478 (1931); 1 Tiffany, Real Property 
§ 87 (1939); 3 Williston, Contracts § 890 (1936). 


*® Palmer v. Meriden Brittania Co., 188 Ill. 508, 59 N.E. 247 (1901), aff’g 88 Ill. App. 
485 (1899); 1 Tiffany, Real Property § 87 (1939). 


#7 In University Club of Chicago v. Deakin, 265 Ill. 257, 106 N.E. 790 (1914), a landlord 
covengated in the lease not to rent to any other person engaged in selling jewelry. The de- 
fendant lessee quit the premises and refused to pay the rent upon a breach of this covenant. 
The court held that the plaintiff's breach excused the tenant from further performance. 
Although this decision does provide relief for the tenant on a contractual basis, the Illinois 
courts have not extended this approach to residential leases generally. See also Berman v. 
Shelby, 93 Ark. 472, 125 S.W. 124 (1910); Ashmore v. Hays, 159 Ark. 234, 252S.W. 11 (1923); 
Higgins v. Whiting, 102 N.J.L. 279, 131 Atl. 879 (1926). 


me civil law regards a lease as a bilateral agreement. Viterbo v. Friedlander, 120 U.S. 
707 (1887). 
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Standard-Form Leases. An examination of the covenants surrounding the typ- 
ical modern tenancy is necessary to an understanding of the relationship. The 
great majority of lease tenancies are created by standard-form leases promul- 
gated by landlord organizations or based on provisions similar to those found in 
such leases.” 

The widespread acceptance of standard leases by tenants indicates a marked 
inequality in the bargaining power of the parties. This inequality has resulted 
in the dictation of terms by the landlord and their acceptance, of necessity, by 
the tenant. The combination of landlords into large and influential groups has 
encouraged the standardization of these terms. 

The first fairly widespread use of the standard-form leases occurred around 
1895. Since then they have been adopted by practically all landlords, whether 
members of any landlord organization or not. The provisions embodied in these 
standard-form leases have expanded rapidly and now constitute a comprehen- 
sive scheme of landlord immunity, together with an extensive enumeration of 
the tenant’s duties. Prior to the last decade, a tenant who was fully aware of the 
significance of the provisions could demand that they be stricken from the lease 
and more favorable provisions substituted, since there was then a greater equal- 
ity of bargaining power. There has always been, of course, a large class of unin- 
formed tenants who were unaware of the significance of many of the provisions 
and who executed without question the standard-form leases presented to 
them. The housing shortage has forced even the informed tenant to accept these 
leases in order to obtain accommodations. 

Courts in many instances have recognized this inequality of bargaining power 
and have attempted to protect the tenant by applying to the lease two related 
rules of construction: 1) an instrument will be construed most strongly against 
the party who drafted it;* 2) where a covenant is doubtful in its language and 
susceptible of two interpretations, the construction most favorable to the 
tenant will prevail.** Generally the tenant gains nothing from this judicial 
solicitude, since the landlord organizations merely have their corps of attorneys 
draft an additional stipulation for the standard-form lease resolving all doubtful 
situations in their favor. 

The need for a uniform lease equalizing the rights of landlords and tenants 
becomes painfully obvious when certain of the standard provisions, currently in 
use, are scrutinized. One standard provision expressly authorizes the landlord 
to terminate the lease by reason of the tenant’s breach of a covenant or his sub- 


* Holdover tenancies are also subject to these provisions since the terms of the original 
lease remain effective. 


3° Phoenix Ins. Co. v. Slaughter, 12 Wall (U.S.) 404 (1870); Continental Oil Co. v. Fisher 
Oil Co., 55 F. ad 14 (C.C.A. roth, 1932). 


3* Goldberg v. Pearl, 306 Ill. 436, 138 N.E. 141 (1923); The Cheat Mountain Club v. West 
Virginia Pulp & Paper Co., 205 Fed. 195 (D.C. W.Va., 1913); Pierce v. New York Dock Co., 
265 Fed. 148 (C.C.A. ad, 1920). 
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sequent insolvency. Thus the landlord is given a possessory as well as a con- 
tractual remedy. It would seem that the landlord should be restricted to his 
contractual remedy in the absence of an adjudication by a court or responsible 
administrative body as to whether the tenant has committed an actual breach 
and, if so, whether such breach was justifiable. Otherwise, this provision may 
result in an unwarranted eviction by the landlord. 

If a lease permits the landlord to terminate because of a breach, the tenant 
should at least be entitled to notice and an opportunity to cure the default and 
avoid forfeiture, especially since certain breaches may be inadvertent.*4 
It would also seem apparent that not all of the tenant’s covenants are of equal 
importance. Certainly a covenant to use the laundry facilities at specified times 
only is less significant than the covenant to pay rent. 

Provisions waiving all the tenant’s rights to “demand for rent, notice to 
quit, demand for possession and any and all notices and demands which may or 
shall be required by any statute of this State relating to forcible entry and 
detainer, or to landlord and tenant, or any other statute or law,”*5 constitute 
an outright perversion of the legislative intent and violate accepted notions of 
due process but are nonetheless countenanced by the courts.** The power of 
attorney provision, authorizing a confession of judgment and waiver of process 
and trial by jury, has been drastically abrogated by statute in some states?’ as 
violative of public policy and as depriving citizens of the protection of the 
courts.** The Illinois courts, however, have permitted such warrants of attorney 


» In re Wil-low Cafeterias, 95 F. 2d 306 (C.C.A. 2d, 1938); Meighan v. Finn, 146 F. 2d 
594 (C.C.A. ad, 1944). 


33 Note the Illinois position in Clark v. Stevens, 221 Ill. App. 233 (1921), which supports 
a waiver by the tenant of notice from the landlord that the lease has terminated by virtue of a 
breach by the tenant of the covenant to pay rent. See also Chicago Real Estate Board Form 
No. 10-C, par. 14. 


34 For example, where the tenant’s insolvency or receivership proceedings are involuntary. 
3 Chicago Real Estate Board Form 10-M, par. 15. 


3° Espen v. Hinchcliffe, 131 Ill. 468, 23 N.E. 592 (1890); Belinski v. Brand, 76 Ill. App. 
404 (1898); Cote v. Landow, 240 Ill. App. 292 (1926). See also Chicago Real Estate Board 
Form 10-C, par. 15. But cf. 222 East Chestnut Street Corp. v. Murphy, 325 Ill. App. 392, 
60 N.E. ad 450 (1945), where the court held a provision waiving notice to quit and demand 
for possession repugnant to the federal rent regulations. 


*7 “(1) Any power of attorney to confess judgment or to suffer judgment to pass by default 
or otherwise . . . . given before an action is instituted, is void. (2) No person shall appear for 
a defendant under any such power in any court in this state.” Ky. Rev. Stat. Ann. 
1943) § 372.140. Note also Mass. Ann. Laws (1944) c. 231, § 13a; and Miss. Code Ann. (1942) 
§ 1545. 


3* In Irose v. Balla, 181 Ind. 491, 104 N.E. 851 (1914), the Indiana Supreme Court declared 
that in the absence of proof of an Illinois statute authorizing the execution of a note containing 
a power to confess judgment, it was presumed that such power to confess judgment would be 
invalid as obviously contrary to public policy. Apparently, this was not as obvious to the 
Illinois legislature as the Indiana court thought. 


/ 
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authorizing confession of judgment for any amount due,?* and standard-form 
leases reflect these decisions.‘ 

The exculpatory covenant, whereby the landlord expressly limits his tort 
liability for damages arising from any act or neglect by himself or his agent,“ is 
particularly repugnant to notions of fair play. That any individual should be 
able to avoid tort liability by contracting away his own negligence seems 
clearly opposed to public policy since such provisions induce a want of care and 
increase the probability of negligent conduct. 

The courts have indicated, usually by way of dictum, that such clauses will 
be given a narrow construction against the landlord;* this has apparently 
meant that the landlord could be insulated from liability for nonfeasance only. 
The New York Court of Appeals, however, in Kirschenbaum v. General Outdoor 
Advertising Co.** gave such an exculpatory clause a literal construction and 
granted to a landlord immunity from liability for misfeasance,‘4 thereby ex- 
tending the right to anticipatory release of liability to landlords when it has 
been denied to employers, common carriers,“ and warehousemen‘’ in view of 
their superior bargaining power." The New York decision was based in great 
measure upon a premise which cannot now be accepted—that the landlord and 
tenant stand upon equal terms, neither being under any compulsion to enter 
into an agreement.” In 1937, the New York legislature,’° recognizing the un- 

39 Fortune v. Bartolomei, 164 Ill. 51, 45 N.E. 274 (1896); Stead v. Craine, 256 Ill. App. 
445 (1930). 

4 The designation by attorneys for landlords of their firm or of other attorneys within 


their firm as counsel for the tenant in confessing judgment reflects the disrepute in which such 
clauses are held, and seemingly violates the bar associations’ Canons of Ethics. 


* Chicago Real Estate Board Form 10-M, par. 8. 


# Worthington v. Parker, 11 Daly (N.Y.) 545 (1885); Randolph v. Feist, 52 N.Y. Supp. 
109 (Sup. Ct., 1898); Levin v. Habicht, 90 N.Y. Supp. 349 (Sup. Ct., 1904). Contra: Cannon 
v. Bresch, 307 Pa. 31, 160 Atl. s95 (1932) (upholding a clause which exempted “from all lia- 
bility for any and all damage caused by water.”’ It was held that the word “all” includes every- 
thing and excludes nothing, and is obviously broad enough to include exemption from liability 
for affirmative negligence). 

4 258 N.Y. 489, 180 N.E. 245 (1932). 

44 Drescher Rothberg Co. v. Landeker, 140 N.Y. Supp. 1025 (Sup. Ct., 1913); Kessler v. 
The Ansonia, 222 App. Div. 148, 225 N.Y. Supp. 589 (1922). 

4 Roesner v. Hermann, 8 Fed. 782 (C.C. Ind., 1881); Hinrod Coal Co. v. Clark, 197 Ill. 
514, 64 N.E. 282 (1902); Johnson v. Fargo, 184 N.Y. 379, 77 N.E. 388 (1906). 

4* Adams Express Co. v. Croninger, 226 U.S. 491 (1913); American Fruit Distributors v. 
Hines, 55 Col. App. 377, 203 Pac. 821 (1921). 

47 Morse v. Imperial Grain & Warehouse Co., 40 Col. App. 574, 181 Pac. 815 (1919); 
Adler v. Bush Terminal Co., 291 N.Y. Supp. 435 (Sup. Ct., 1936). 


4 See Significance of Comparative Bargaining Power in the Law of Exculpation, 37 Col. L. 
Rev. 248 (1937). 

4# This result followed earlier decisions in other jurisdictions to the same effect. Clark v. 
Ames, 267 Mass. 44, 165 N.E. 696 (1929); Cannon v. Bresch, 307 Pa. 31, 160 Atl. s95 (1932). 

5° N.Y. Real Property Law (McKinney, 1945) c. 49, § 234. “Every covenant, agreement or 
understanding in or in connection with or collateral to any lease of real property exempting the 
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healthy effects of the Kirschenbaum case, declared negligence-exempting clauses 
in lease transactions void and unenforceable as against public policy.* 

Illinois would do well to adopt such an approach. Complete insulation from 
affirmative negligence can never be defended. The landlord is the only one upon 
whom can be placed the burden of maintaining those portions of the premises 
used in common by all tenants; further, he is in the best position to administer 
the risk incident to the operation of the premises. The only effective way in 
which that burden can be placed on the landlord is to hold him liable for all 
negligence, nonfeasance as well as misfeasance. A properly bargained rental 
would reflect the costs of necessary inspection, maintenance, and insurance. 

Although generally the courts have held that the landlord has no duty to 
repair the premises in the absence of an express stipulation to repair, a Montana 
court in York v. Steward® held that the flowing of water into tenanted apart- 
ments because of defective plumbing which the landlord refused to remedy con- 
stituted a breach of theimplied covenant of quiet enjoyment.‘ Thus courts could 
afford tenants a measure of protection in the present emergency by extending the 
implied covenant of quiet enjoyment to any number of similar hardship cases 
where the premises have become untenantable. Those courts which regard a 
lease as a bilateral agreement by which the landlord promises a continuing per- 
mission to occupy the premises might easily analogize this tenancy agreement to 
the ordinary contract of sale of goods. Such contracts of sale have been inter- 
preted to include a warranty of fitness for use. These courts should have no diffi- 
culty in implying a similar warranty of fitness for use where there is a contract 
of “sale” of the use of a residential unit. The courts have repeatedly contended 
that they will declare implied covenants to exist when it is necessary to imply 
certain duties and obligations in order to effect the purpose of the parties to the 
agreement.54 Can it be doubted that the tenant reasonably expected complete 
and undisturbed possession of habitable premises? Clearly it is necessary either 
to extend the scope of the implied covenant of quiet enjoyment or to introduce 
implied covenants of continued habitability in order to give effect to the con- 
cept of the tenancy originally had by the parties. Unfortunately, the broadening 


lessor from liability for damages for injuries to person or property caused by or resulting from 
the negligence of the lessor, his agents, servants or employees in the operation or maintenance 
of the demised premises or the real property containing the demised premises shall be deemed 
to be void as against public policy and wholly unenforceable.” 

5* Bernard Katz, Inc. v. East Thirtieth Street Corp., 172 Misc. 873, 16 N.Y.S. 2d 640, 
aff’d 259 App. Div. 707, 19 N.Y.S. 2d 145 (1939). 


S21 Mont. 515, 55 Pac. 29 (1898). 


53 See Boreel v. Lawton, 90 N.Y. 293 (1882) and Vann v. Rouse, 94 N.Y. 401 (1884) which 
indicate that the New York court may be persuaded to extend the implied covenant of quiet 
enjoyment to situations where there was no actual entry or physical disturbance by the land- 
lord, but merely an omission by the landlord of properly maintaining and keeping the premises 
in repair. 

54 Freeport Sulphur Co. v. American Sulphur R. Co., 117 Tex. 439, 6 S.W. 2d 1039 (1928). 
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of existing common-law concepts by judicial legislation is a slow and laborious 
process. 

A modern lease, drafted by informed representatives of both tenant and 
landlord organizations, clearly recognizing the nature of the residential tenancy, 
would perhaps be the most desirable answer to the problems presented by the 
unilateral form lease now so widely used. Favorable results in this direction have 
been realized with farm tenancy and sharecropping arrangements.* The lack 
of effective organization among urban tenants, however, makes it unlikely that 
similar results can be obtained with residential leases in the near future. 


Ill 


State legislative action is the only effective means of coping with the emer- 
gency which will arise upon the termination of federal rent controls. Such action 
is justified under the police power since a housing emergency is a serious threat 
to the health, morality, comfort, and peace of the people. Reasonable regulation 
cannot be successfully attacked on the grounds that it contravenes the guaran- 
ties of due process and equal protection, or that it impairs the obligations of 
contracts. 

What type of regulation is most likely to secure just and equitable results is a 
debatable question. In general, four major types of rent control legislation have 
been employed in the past. 

In the leading case in this field, Block v. Hirsh,** the Supreme Court through 
Mr. Justice Holmes upheld the creation of a rent commission in the District of 
Columbia under the Ball Rent Law.’’ This law created a commission of three 
members empowered to determine, upon their own initiative or upon com- 
plaint, whether housing rents, charges, or services were fair and reasonable. 
The commission had the power to fix fair and reasonable rents, services, or 
charges after a finding of unfairness and unreasonableness. Furthermore, 
tenants were permitted to continue in possession so long as they paid rent and 
otherwise complied with the terms of the tenancy, and they could be evicted 
only in a few limited instances set forth in the statute. Mr. Justice Holmes ac- 
knowledged the finding by Congress of an emergency and concluded that the 
business of renting had become affected with a public interest, thus justifying 
regulation of rents under the police power. 

The second major type of rent control is best exemplified by the New York 
Emergency Housing Laws of 1920.5* This made available to a tenant in an action 
for rent the defense that the rent charged was oppressive and unreasonable. 

55 See Better Farm Leases, Farmer’s Bulletin No. 1969, U.S. Dept. of Agriculture, and A 
Step Forward in Farm Leases, the Country Gentleman (October, 1945). 


5* 256 U.S. 135 (1921). Also note in this connection Marcus Brown Co. v. Feldman, 256 
U.S. 170 (1921). 


57 41 Stat. 298 (1919), c. 80, tit. II (Act of Oct. 22, 1919). 
5° N.Y. Housing Laws (1920) c. 136, as amended by c. 944. 
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As a further aid, the statute provided that where the increase in rent was in 
excess of 25 per cent in one year, the lease or agreement was presumptively 
unjust, unreasonable and oppressive.5? Massachusetts® and New Jersey® en- 
acted similar statutes providing standards of reasonableness. 

The third major method of rent control involved the creation of a “fair rent”’ 
court to administer a “fair rent” law.” The interesting feature of this New 
South Wales technique was the comprehensiveness of the scheme for deter- 
mining the fair rent. If the court was convinced that the situation did not justify 
a rent increase, the rent was pegged at the rate at which the dwelling was rented 
exactly one year prior to the operation of the act. The determination of a fair 
rent involved consideration of the following factors: 1) the unimproved value 
of the land; 2) the cost of erecting a similar dwelling at the time of the applica- 
tion; 3) the interest to be allowed the landlord on the capital value arrived at 
by totaling the first two factors; and 4) the amount of taxes, expenditures for 
repairs, maintenance and renewal, and insurance.* 

And finally, rent regulation under the Emergency Price Control Act of 1942" 
has taken the form of pegging rents as of a given date and prohibiting rentals 
higher than those received for the accommodations in question on that date. 
Thus the rent on that date becomes the maximum lawful rent, although neces- 
sary individual adjustments may be made. As pointed out previously evictions 
are curtailed, but a procedure has been established for granting them in excep- 
tional cases. 

It should be noted that although some of the above methods were dictated 


by wartime exigencies, others were drafted when post-war economic conditions 
necessitated the continuance of rent control.*s Furthermore, there is ample 
precedent for post-war regulation, even in Illinois. 

In 1921 the Illinois legislature recognized the existence of a housing emer- 
gency by placing a six months’ moratorium on evictions to be granted in the dis- 
cretion of the court upon application by the tenant, by suspending the pay- 
ment of double rent on holdover tenancies, and by increasing the requisite 


5° In Levy Leasing Co. v. Siegel, 258 U.S. 242 (1922), the United States Supreme Court held 
that the standard of reasonableness was sufficiently definite to comply with the due process 
clauses of the Constitution. 


* Mass. Gen. Laws (1921) c. 578. 
* NJ. Rev. Stat. (1924) c. 69, § 2. 
*: New South Wales Acts (1915) No. 66. 


* An interesting review of the experience of New South Wales will be found in an article 
by H. V. Evatt, A Fair Rent Experiment in New South Wales, 2 J. Comp. Leg. & Int. L. 10 
(Jan., 1920). 


*s Note 1 supra. 
*s In addition, note the English Rent Act, 10 and 11 Geo. V, c. 17 (1920). 


*6Til. L. 1921, at 466, Ill. Rev. Stat. (1921) c. 57, adding § 17a. Extended by IIl. L. 1923, 
at 407 and Ill. L. 1925, at 411. 
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notice to terminate all tenancies for any term less than one year.®’ Subsequent 
renewals extended this legislation to July 1, 1927, at which time the housing 
emergency was apparently deemed at an end and the provisions were permitted 
to expire. Thus there seems to be very little doubt that the business of renting 
dwellings for hire is affected with a public interest and is subject to appropriate 
state regulation. 

New York has taken the lead in the present crisis by enacting an Emergency 
Housing Rent Control Law which does not become operative until federal 
controls are removed. During the special session of the Illinois General Assembly 
in July, 1946, bills were submitted which would provide for a freezing of rents 
at a fixed percentage over existing federal maximum rents and for a general 
moratorium on evictions for a definite period.*® These proposals are inadequate 
because of their inherent inflexibility which would result in hardship to both 
parties. A fixed percentage rental increase will often be excessive or else wholly 
inadequate. It is well recognized that 100 per cent occupancy and curtailed 
services have in many instances more than compensated for the effects of a 
general rise in the price level. Consequently in these situations an increase in 
rents would not be equitable. Likewise, an inflexible moratorium on evictions 
will work a hardship in those instances where a landlord has a legitimate and 
justifiable claim which at least deserves a hearing. 

A sounder, although more complex, solution would be the establishment of a 
state rental housing commission. This commission would be clothed with such 
general powers and duties as to enable it effectively to forestall profiteering, 
speculation, and other disruptive practices in areas of residential housing 
shortage. Such a commission would consider eviction petitions on their individ- 
ual merits, and in determining the maximum rents for any area subject to con- 
trol would be free to consider evidence and recommendations submitted by in- 
terested parties. This flexibility would allow the commission to weigh such fac- 
tors as the increased cost of maintenance, the rise in the general price level, and 
other circumstances peculiar to the locality in question. 

In addition, this commission would also undertake a long range program of 
planning for effective residential tenancy. The desirable balance of rights and 
duties between landlord and tenant would be ascertained and a procedure for 
the enforcement of mutual obligations established, thereby relieving the courts 
of that burden. These obligations would be based upon the carefully determined 
allocation of the costs of repair, maintenance, decoration, and assumption of 
risk with respect to injury on the premises, with a corresponding adjustment of 
the rental figure to provide for a fair return on investment. The commission 

7 Til. L. 1921, at 504, Ill. Rev. Stat. (1921) c. 80, amending §§ 2 and 6. Extended by Ill. L. 
1923, at 428 and Ill. L. 1925, at 459. 

* N.Y. Unconsolidated Laws (McKinney, 1946) §§ 8581-8594. 

* Chicago Sun, p. 1, col. 2 (July 23, 1946). 
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would incorporate these mutual obligations into a lease which would be sub- 
stituted for the present standard-form lease. 

The establishment of such a commission or the assumption of these functions 
by an existing agency” would be a long overdue recognition of the significance 
of the modern residential tenancy. Modifications which must be made in the 
landlord-tenant relationship can then be made in an ordered manner, instead of 
haphazardly and interstitially in the ordinary course of the judicial process. 


CONGRESSIONAL CONTEMPT POWER IN INVESTIGATIONS 
INTO THE AREA OF CIVIL LIBERTIES 


Newspaper reports of the past year have served to keep the House Com- 
mittee on Un-American Activities close to the public spotlight.‘ The contempt 
proceedings against Corliss Lamont,’ the one-man inquisition of Professor Har- 
low Shapley by Congressman Rankin,’ and the threat by the same legislator to 
investigate “subversive”’ activities in the American universities‘ again underline 
the problem of balancing the legislative need for information against the right 
of the citizen to privacy. 

Legislative investigations and investigating committees are an accepted 
American political institution.’ While few would question the authority to hold 


7 For example, the duties of the Illinois State Housing Board established by the State Hous- 
ing Act of 1933, Ill. Rev. Stat. (1945) c. 32, § 504, might well be expanded. 


* This group operated as a temporary Committee during its early years. At the first meeting 
of each new Congress a resolution continuing the committee had to be debated and adopted. 
At times extensions were given for limited periods within a given Congress. See H. Res. 282, 
75th Cong. 3d Sess. (1938); H. Res. 26, 76th Cong. rst. Sess. (1939); H. Res. 90, 77th Cong. 
1st Sess. (1941); H. Res. 420, 77th Cong. ad Sess. (1942); H. Res. 65, 78th Cong. 1st Sess. 
(1943). The committee was made permanent in 1945 with a slight change in name. H. Res. 5, 
79th Cong. 1st Sess. (1945). From this time on, continuation of the committee would be 
effected by the virtually automatic procedure of adopting the rules of the previous House. 
The recent Congressional Reorganization Act has not altered the status of the committee. 
S. 2177, 79th Cong. 2d Sess. (Pub. L. No. 601, Aug. 2, 1946). 


? N.Y. Times, p. 4, col. 5 (June 27, 1946). In pursuance of an investigation of alleged Com- 
munist propaganda, the House Committee on Un-American Activities ordered production of 
_ all records of the National Council of American-Soviet Friendship, Inc. This organization 
operated as a relief agency during the war. A subpoena duces tecum was served upon Corliss B. 
Lamont, president of the corporation, and upon his failure to obey, the committee requested 
and received a contempt citation against him. 92 Cong. Rec. 7720-29 (June 26, 1946). An 
identical citation was issued against Richard Morford for the same reason. 92 Cong. Rec. 10710 
(July 31, 1946). 


3 N.Y. Times, p. 16, col. 4 (Nov. 15, 1946); Chicago Sun, p. 1, col. 6 (Nov. 15, 1946). 
4N.Y. Times, p. 11, col. 1 (Dec. 26, 1946); Chicago Sun, p. 5, col. 2 (Dec. 26, 1946). 


5 The first Congressional investigation occurred in 1792. 3 Annals Cong. 493 (1792); 2 
Hinds, Precedents § 1725-26 (1907). Since then, Congress has exercised inquisitional power in 
approximately soo separate instances. One writer counted 336 investigations in the first 69 
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an inquiry when information is freely given, opposition is often aroused when an 
investigating committee seeks to compel disclosure of information that a witness 
wishes to withhold. Any study of legislative investigatory power must therefore 
be directed primarily toward a consideration of the contempt powers of the in- 
quiring body. It is the purpose of this note to examine the extent of the con- 
tempt power of Congressional investigating committees in relation to the Con- 
stitutional sources of the legislative investigatory and contempt powers and in 
relation to the various limitations imposed by the courts. The discussion will 
then turn toward the problem presented by the difficulty of securing judicial 
construction of the legislative investigatory power, and finally to an inquiry 
into what additional limitations may be placed upon the Un-American Activi- 
ties committee in particular because of the civil-liberties aspects of the subject 
matter under its scrutiny 
I 


Congress has no express grant of power to punish a non-member for con- 
tempt.’ But it is entirely consistent with the previous history of legislative 
power to suppose that an express grant in addition to a general grant of legisla- 
tive power was regarded as redundant.’ Early Congressional debates resulted 


Congresses. Dimock, Congressional Investigating Committees 57 (1929). Another found 285 
over the same period, but included in his figures only those investigations resulting in some 
type of report. Galloway, Investigative Function of Congress, 21 Am. Pol. Sci. Rev. 47, 48 
(1927). The present writer counted 30 inquiries authorized during the 7oth Congress. An addi- 
tional 146 were authorized during the 71st to the 75th Congress inclusive. McGeary, The De- 
velopments of Congressional Investigative Power 8 (1940). In the last ten years, investigations 
have increased so rapidly that during 1944 there were 68 inquiries under way at one time. 
go Cong. Rec. A1860 (1944). 


6 Express power is given each house to punish its own members for contempt. U.S. Const. 
Art. 1, § 5. At one time in the Constitutional Convention of 1787 an express provision authoriz- 
ing a contempt power over non-members was urged, the proposal being referred to the Com- 
mittee of Detail. 2 Farrand, Records of the Federal Convention 341 (1937). Previously, George 
Mason of Virginia stated in the convention that “the Legislature, besides legislative, is to have 
inquisitional powers.” Ibid., at 199. Why the provision was not incorporated into the Consti- 
tution can only be a matter of speculation since existing reports of the convention do not 
record further action or debate on the subject. 


7 Such powers had been familiar to British Parliament and the Colonial legislatures long be- 
fore 1787. Dimock, Congressional Investigating Committees 46-56 (1929); Eberling, Congres- 
sional Investigations 13-30 (1928); Potts, Power of Legislative Bodies to Punish for Contempt, 
74 U. of Pa. L. Rev. 691 (1926); Landis, Constitutional Limitations on the Congressional 
Power of Investigation, 40 Harv. L. Rev. 153, 159-68 (1926). Furthermore, according to the 
rules of documentary interpretation as then understood, the express grant of a power to punish 
non-members in certain situations might have been interpreted as excluding it in all situations 
not enumerated. Absence of an express grant, when it was included under a general grant, 
would be construed as creating a power coextensive with the general power. 2 Rutherforth, 
Institutes of Natural Law 424 (2d American ed., 1832). Rutherforth’s work was well known 
in this country in 1803. See Bl. Comm. 61 (Tucker’s ed., 1803). Undoubtedly the rules it set 
out were familiar to English-speaking lawyers during the periods of the framing and early in- 
terpretation of the Constitution. The express grant to punish members for contempt was 
probably necessary because the principle of Congressiona] immunity might have excluded 
such a power from the general grant of legislative power. 





258 THE UNIVERSITY OF CHICAGO LAW REVIEW 


in the acceptance of the position that the legislative power includes a contempt 
power over non-members.* 

Despite the unchanging claim of the legislature during its entire history for 
maximum investigatory and contempt powers, the courts have recognized that 
the power is not unlimited. The Supreme Court has emphasized that “no per- 
son can be punished for contumacy as a witness before either House, unless his 
testimony is required in a matter into which that House has jurisdiction to in- 
quire, and....that neither of these bodies possesses the general power of 
making inquiry into the private affairs of the citizen.”® The courts have recog- 
nized two broad purposes within the jurisdiction of legislative investigation. 

Inquiry into activities that impair the integrity or the internal functioning 
of Congress is a legitimate exercise of the investigatory power, and persons who 
impede such an investigation are subject to contempt proceedings.’® Lack of 
that power would leave the legislature “exposed to every indignity and inter- 
ruption, that rudeness, caprice, or even conspiracy, may mediate against it.”" 

Congress can also inquire into facts concerning possible future legislation.” 
It is not necessary for the resolution authorizing an investigation to specify 
that it is in aid of legislation, although such a statement is desirable. The chief 
requirement for validity where no statement of such purpose is present seems 
to be sufficient definition of the area of investigation. When a resolution does 
set out the purpose of an investigation, the statement need not be comprehen- 
sive nor precise, since a committee can hardly know what facts its inquiry will 
produce until after the inquiry has been completed.’ As a matter of routine 


* Contempt proceedings against William Duane in 1800 provided opportunity for a battle 
over the investigatory power. 10 Annals Cong. 69-88 (1800). The position of Charles Pinckney 
in opposition to a broad power at that time was particularly interesting since the proposal in 
1787 for inclusion of an express contempt power in the Constitution was ascribed to him. 
2 Farrand, Records of the Federal Convention 341 (1937). As a result of victory for proponents 
of a broad power, Duane was prosecuted. 2 Hinds, Precedents § 1604 (1907). 

* Kilbourn v. Thompson, 103 U.S. 68, 190 (1880). 

*¢ Anderson v. Dunn, 6 Wheat. (U.S.) 204 (1821); In re Chapman, 166 U.S. 661 (1897). 

*t Anderson v. Dunn, 6 Wheat. (U.S.) 204, 228 (1821). 


8 McGrain v. ey 273 U.S. 135 (1927). In addition, two other categories have been 
urged; investigations of the executive department, and investigations for the informing of the 
public. McGeary, The Developments of Congressional Investigative Power 23 (1940); Dimock, 

Investigating Committees 59 (1929); Eberling, Congressional Investigations 8 
(1928); Potts, Power of Legislative Bodies to Punish for Contempt, 74 U. of Pa. L. Rev. 780, 
811 (1929). The Supreme Court failed to approve the investigation of the executive as a field of 
investigation when squarely presented with an opportunity to do so, although it found the in- 
quiry in question proper because it was in aid of legislation. McGrain v. Daugherty, 273 U.S. 
135 (1927). There is a dictum that the court may recognize power to investigate solely to in- 
form public opinion. See Electric Bond and Share Co. v. SEC, 303 U.S. 419, 437 (1938). Since 
investigatory and contempt powers were given to Congress in order to protect its integrity 
and force as a legislative body, exercise of those powers should be confined to that purpose. It 
is submitted that the broad scope of legislative purpose as interpreted by the Daugherty 
case has given Congress sufficient opportunity to inform the public. 

*3 McGrain v. Daugherty, 273 U.S. 135 (1927). This case is a landmark not only because it 
is the outstanding exponent of a broad power to investigate, but because it attempts to define 
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practice, present day resolutions include a statement that the purpose of the 
investigation is in aid of legislation. However, it is not certain that a court will 
accept such a statement without inquiry into the actual purpose of the in- 
vestigation." 

Should the inquiries of the House Committee on Un-American Activities be 
challenged, it is possible that the courts may find that the investigations con- 
ducted by that group do not fall within the constitutionally granted power. Al- 
though the resolution creating the committee contains an expression that the 
purpose is to investigate in aid of legislation,’ the statement, because of its 
routine nature, should be of little value as a criterion of the legality of its in- 
vestigations. For, should the courts refuse to go behind this routine statement, 
they would recognize in effect the legality of an unlimited purpose of Congres- 
sional investigations. But an unlimited purpose has been declared to be uncon- 
stitutional.”* An inference tending to rebut the avowed purpose of the Un- 
American Activities committee may be drawn from the fact that in the almost 
nine years of its existence the committee has issued no recommendations of 
legislation.'’? Even if the courts should accept the mere statement of purpose to 
aid legislation, another problem to be met is whether the resolution authorizing 
the committee indicates an area of investigation with sufficient clarity to satisfy 
the Supreme Court of its constitutionality. In a recent case the Court looked 
askance at evidence produced by the committee, and observed that the word 
“subversive” has never been defined by Congress or the courts."* Since it is a 


the limits of that power. Legal writing at the time indicated virtually unanimous approval of 
the decision rendered. In only one instance, out of at least sixteen comments in the law re- 
views, was any disapproval expressed, when Professor Wigmore, in commenting upon another 
case, attacked Congressional procedure in the Daugherty investigation. 19 Ill. L. Rev. 452 
(1925). For notes approving the position of the Supreme Court see 15 Geo. L. J. 344 (1927); 
73 U. of Pa. L. Rev. 60 (1924); 38 Harv. L. Rev. 234 (1924). It seems remarkable in view of 
the approval that greeted McGrain v. Daugherty, and the clear necessity for investigation in 
the particular case that the Court felt it necessary to state that a “witness rightfully may refuse 
to answer where the bounds of power are exceeded or the questions are not pertinent to the 
matter under inquiry.” Ibid., at 175. 


4 The Supreme Court has indicated that its “concern is with the substance of the resolu- 
tion,” not its form. See McGrain v. Daugherty, 273 U.S. 135, 179 (1927). 


5, 79th Cong. 1st Sess. (1945); Legislative Reorganization Act of 1946, § 121(b) 
(1) wu, 8 S. ao 79th Cong. ad Sess. (Pub. L. No. 601, Aug. 2, 1946). 


*6 Marshall v. Gordon, 243 U.S. 521 (1917); Kilbourn v. Thompson, 103 U.S. 168 (1880). 
See Jurney v. MacCracken, 294 U.S. 125, 144 (1935); McGrain v. Daugherty, 273 U.S. 135, 
173 (1927); In re Chapman, 166 U.S. 661, 668 (1897). 


17 The committee was first authorized May 26, 1938. H. Res. 282, 75th Cong. 3d Sess. 
(1938). From then until June, 1946, no recommended legislation had been offered by the com- 
mittee. 92 Cong. Rec. 7723 (June 26, 1946). 


*8 United States v. Lovett, 66 S. Ct. 1073 (1946). A subcommittee of the House Appropria- 
tions Committee, using evidence produced largely by the Dies Committee, found the views of 
the respondents to be subversive. This subcommittee had defined “subversive” as follows: 
“Subversive activity in this country derives from conduct intentionally destructive of or in- 
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word of many meanings, it can be argued that its use in the empowering resolu- 
tion’? has in effect given the committee an unlimited power to investigate.” 

The searches and seizures clause and the privilege against self-incrimination 
provide additional limitations —which operate upon the subpoenas issued in 
connection with an investigation—against legislative power to punish for con- 
tempt. Many of the cases construing these limitations involve administrative 
inquiries, but administrative and legislative investigatory bodies are subject to 
the same Constitutional restrictions in these respects.” 

A broad subpoena may violate the searches and seizures clause.” Such sub- 
poenas have been held invalid even though some limitations as to time and sub- 
ject of inquiry were indicated.*? While early cases involving administrative 
agencies tended to restrict the scope of the subpoena, the recent tendency is for 
the courts to allow wider latitude.*4 In general, a subpoena will be enforced if 


imical to the Government of the United States—that which seeks to undermine its institutions, 


or to distort its functions, or to impede its projects, or to lessen its efforts, the ultimate end be- 
ing to overturn it all.” Ibid., at 1077 n. 3. 


19 “The Committee on Un-American Activities, as a whole or by subcommittee, is author- 
ized to make from time to time investigations of (i) the extent, character, and objects of un- 
American propaganda activities in the United States, (ii) the diffusion within the United 
States of subversive and un-American propaganda that is instigated from foreign countries 
or of a domestic origin and attacks the principle of the form of government as guaranteed by 
our Constitution, and (iii) all other questions in relation thereto that would aid Congress in any 
necessary remedial legislation.” Legislative Reorganization Act of 1946, § 121(b)(1)(q)(2), 
S. 2177, 79th Cong. 2d Sess. (Pub. L. No. 601, Aug. 2, 1946). 


* Elimination of vagueness in an enabling resolution is not entirely a problem of drafts- 
manship. Often, vagueness is a result of meanings read into the resolution by actions of a com- 
mittee operating under its authority. If the House Committee on Un-American Activities 
had confined its investigations to disloyal activities within the country, adopting in practice 
a fairly narrow definition of “subversive,” the Supreme Court would probably not have gone 
out of its way to condemn the committee and the vagueness of the authorizing resolution. 
Drafting of a less vague resolution may be ineffective without a corresponding restriction of 
investigation under that resolution. 

3* See Electric Bond and Share Co. v. SEC, 303 U.S. 419, 437 (1938). It is significant to 
note that the area within which administrative agencies may investigate covers those “activi- 
ties which are within the range of Congressional power.” Ibid., at 437. Compare the language 
in Kilbourn v. Thompson, 103 U.S. 168, 190 (1880). Thus the purpose of both administrative 
and legislative investigations is also limited by the same formula. 

™ Boyd v. United States, 116 U.S. 616 (1886). The Court reasoned that any proceeding 
which forced a man to produce documents in violation of the privilege against self-incrimina- 
tion was also an unreasonable search and seizure. Subsequently the Court conceded that a 
broad subpoena might violate the searches and seizures clause even though the privilege 
against self-incrimination was not in issue. See Hale v. Henkel, 201 U.S. 43, 69 (1906). 

*3 Federal Trade Comm. v. American Tobacco Co., 264 U.S. 298 (1924); Hale v. Henkel, 
201 U.S. 43 (1906); Boyd v. United States, 116 U.S. 616 (1886). 


* Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186 (1946); Newfield v. Ryan, 91 F. 
ad 700 (C.C.A. sth, 1937), cert. den. 302 U.S. 729 (1937); McMann v. SEC, 87 F. 2d 377, 
(C.C.A. ad, 1937), cert. den. 301 U.S. 684 (1937). The Supreme Court does not seem inclined 

to extend the applicability of the searches and seizures clause to new situations. Thus a sum- 
mary of records is not protected, Isbrandtsen-Moller Co. v. United States, 300 U.S. 139 (1937), 
nor is wire tapping a violation, Olmstead v. United States, 277 U.S. 438 (1928). 
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the documents sought are sufficiently relevant to the matter under investiga- 
tion so as to be “not out of proportion to the ends sought.’ The proper “pro- 
portion” may vary with the attitude of the court toward the purpose of the in- 
vestigation itself.** Thus a subpoena issued in aninvestigation of which the court 
disapproves may be invalid as the tool of a “fishing expedition,”*’ while a simi- 
lar order in connection with a more favored inquiry is recognized as proper.** 

Few subpoenas have been so broad” as one recently issued by the House 
Committee on Un-American Activities which demanded “all books, records, 
papers, and documents showing all receipts and disbursements of money... . 
and all letters, memoranda, or communications from, or with, any person or 
persons outside and within the United States of America.”’** Even in the recent 
cases which recognize the validity of broad subpoenas, the courts have always 
found some restriction as to time or subject matter. Here there is none. In at 
least two instances, the courts have indicated that legislative as well as adminis- 
trative subpoenas are subject to invalidation if too broad in scope or unreason- 
able in demand.** It should occasion little surprise, then, if the subpoena used 
by the Un-American Activities Committee were to be declared invalid if tested 
in an appropriate action. 

The privilege against self-incrimination offers more limited protection than 
the searches and seizures clause, although it extends to both oral testimony and 
documentary evidence.** Corporations are not entitled to immunity,** nor can 
corporate officials refuse production of company documents because as indi- 
viduals they may be incriminated.** But before an individual can be com- 
pelled to testify or produce documents he must be given some immunity from 
prosecution, although the extent of the required protection is not clearly de- 

28 McMann v. SEC, 87 F. ad 377, 379 (C.C.A. ad, 1937), cert. den. 301 U.S. 684 (1937). 

26 “The requirement of reasonableness, including particularity in ‘describing the place to 
be searched, and the persons or things to be seized,’ . . . . comes down to specification of the 
documents to be produced adequate, but not excessive, for the purposes of the relevant in- 
quiry. Necessarily . . . . this cannot be reduced to a formula; for relevancy and adequacy or ex- 
cess in the breadth of the subpoena are matters variable in relation to the nature, purposes and 
scope of the inquiry.” Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 209 (1946). 


27 See Federal Trade Comm. v. American Tobacco Co., 264 U.S. 298 (1924). 


28 Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186 (1946); Brown v. United States, 
276 U.S. 134 (1928). 


29 Only one Supreme Court case has been found involving a subpoena equally broad. It was 
declared invalid. Hale v. Henkel, 201 U.S. 43 (1906). 


3° 92 Cong. Rec. 7718 (June 26, 1946). 
3" Strawn v. Western Union (Sup. Ct. D.C., 1936). The oral opinion is reported in N.Y. 


Times, p. 1, col. 4 (March 12, 1936), noted in 36 Col. L. Rev. 841 (1936) and 45 Yale L.J. 1503 
(1936). See Hearst v. Black, 87 F. 2d 68 (App. D.C., 1936). 


3 Boyd v. United States, 116 U.S. 616 (1886). 
33 Hale v. Henkel, 201 U.S. 43 (1906). 


44 Wilson v. United States, 221 U.S. 361 (1911); see United States v. White, 322 U.S. 604, 
69» (1944). 
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fined. A statute governing hearings before an administrative agency worded 
similarly to the one protecting a witness in a legislative investigation was de- 
clared unconstitutional. It was held that the statute did not give protection 
against prosecution based on information uncovered through clues obtained in 
the testimony, although it did prevent use of the actual testimony presented.* 
A subsequent statute*’ that extended protection to all matters covered by the 
testimony regardless of the source of the particular evidence used in the prosecu- 
tion was found to be constitutional.* The desirability of a privilege against self- 
incrimination has been questioned,®* and there is some judicial authority for the 
proposition that it will be narrowly construed.** Hence, while precedent indi- 
cates that the present statute concerning Congressional investigations is un- 
constitutional, there is some reason to doubt that under the recent trend the 
immunity presently granted Congressional witnesses would be found insuf- 
ficient. 

The methods adopted by the particular men conducting the investigation 
may influence the courts in determining the constitutionality of an investiga- 
tion or of a subpoena. Congress has usually been regarded as the judge of ap- 
propriate procedure in conducting an investigation.“ It is conceded that judicial 
methods are not required in such inquiries. They would in fact be quite un- 
desirable.” But the alternative to a judicial type of procedure is not necessarily 
an unfair or partial procedure. Irresponsible statements, both written and oral, 
by committee-members, and the grossly unfair treatment accorded witnesses 
questioned by these legislators have been the source of much of the criticism 
of Congressional investigations.*? Criticism of the Committee on Un-American 

3'The statute protecting witnesses before Congressional committees provides that en 


testimony given by a witness . . . Shall be used as evidence in any criminal proceeding agains 

him in any court.” 52 Stat. 943 (1938), 28U.S.C.A. § 634 (Supp., 1946). The statute edna 8 
witnesses before the Interstate Commerce Commission, which was declared unconstitutional 
read, a eee ee area eee Cones 
tained . men . shall be given in evidence, or . . . . used against 
such party . . . in respect to any crime.” 15 Stat. 37 (1868). 


+6 Counselman v. Hitchcock, 142 U.S. 547 (1892). 
3? The re-enactment provided that “No person shall be prosecuted or subjected to any 


penalty . . . . on account of any transaction . . . . concerning which he may testify, or produce 
evidence.” 27 Stat. 443 (1893), 49 U.S.C.A. § 46 (1929). 


3* Brown v. Walker, 161 U.S. 591 (1896). 


39 Carman, A Plea for the Withdrawal of Constitutional Privilege from the Criminal, 22 
Minn. L. Rev. 200 (1938). 


4° Cf. United States v. White, 322 U.S. 694 (1944); Heike v. United States, 217 U.S. 423 
(1910). 


# U.S. Const. Art. 1, § 5; see Townsend v. United States, 95 F. 2d 352, 361 (App. D.C., 
1938); cf. United States v. Smith, 286 U.S. 6 (1932); United States v. Ballin, 144 U.S. 1 
(1892). 


4* See Townsend v. United States, 95 F. 2d 352, 361 (App. D.C., 1938); Frankfurter, Hands 
Off the Investigations, 38 New Republic 329, 330 (1924). 


«3 Dimock, Congressional Investigating Committees 162 (1929). 
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Activities has been particularly strong in this regard,*4 there being indications“ 
that individual members have been using the subpoena and contempt powers of 
Congress as weapons against opponents of their personal philosophies, rather 
than as a means to further a legislative purpose. 

Against this abuse of power there is no direct remedy. Congressmen are ex- 
pressly immunized by the Constitution from prosecution for statements made 
on the floor of either house.‘’ It is true that the private citizen probably has the 
remedy of injunction available against committee agents who do most of the 
investigating,“ and possibly against the Congressman acting outside his legis- 
lative capacity. However, no injunction can issue against the actions of the 
legislator when he is sitting on an investigation committee.‘ Yet, it is at this 
time that protection is most needed since the private citizen under subpoena 
often must provide the very information that may be used against him in a 


44 Typical criticism can be found in Congressional debates. 83 Cong. Rec. 7567-86 (1938); 
84 Cong. Rec. 1098-1128 (1939); 86 Cong. Rec. 572-605 (1940); 87 Cong. Rec. 886-900 (1941); 
88 Cong. Rec. 2282-97 (1942); 89 Cong. Rec. 721-29, 795-810 (1943); 91 Cong. Rec. 10-14 
(1945); 92 Cong. Rec. 7720-28 (June 26, 1946). Two studies of the committee during its 
earlier years have been made. Ogden, The Dies Committee (1944); Gellermann, Martin Dies 
(1944). 
48 Remarks of Mr. Rankin are illustrative: “Now, let us get back to this man Lamont 
He came before the Committee on Un-American, Activities at a time when traitors in this 
country, and in Canada, were trying to steal the secrets of the atomic bomb 
evidence that this group here headed by Mr. Lamont was in alliance with them. We brought 
Mr. Lamont before the committee, and of all the squirming I have ever seen, he di 
You have some Communists going down South stirring up trouble among the Negroes 
Look what they did at Columbia, Tenn. It was nothing in the world but a little Communist 
They almost brought on a riot. I want to pay 
...- Governor McCord of Tennessee for calling out the highway patrol, for 
calling out the state guard, and to them for surrounding and taking care of those poor Negroes 
who were being agitated and stirred up by these Communists sent there for that purpose.” 
92 Cong. Rec. 7728 (1946). Cf. Vincent Sheean’s account of the Columbia, Tenn., incident 
and trial, Chicago Sun (Sept. 29, 30, Oct. 4, 7, 10, 1946). 


4*Tt may be proper for Congressmen to use the legislature as a forum to expound their 
individual philosophies. But it is a different matter to force a private citizen to divulge private 
information for the purpose of aiding political views of hostile Congressmen. 

47 U.S. Const. Art. 1, § 6. 

48 See Hearst v. Black, 87 F. ad 68, 71 (App. D.C., 1936). 


4° Hearst v. Black, 87 F. 2d 68 (App. D.C., 1936). It might be argued that under the doctrine 
of Ex parte Young, 209 U.S. 123 (1908) the present statute governing legislative contempt 
is unconstitutional, because it imposes on the witness penalties so severe as to 
effectively deter a judicial challenge of legislative orders of doubtful validity. The Supreme 
Court has indicated that it would apply the doctrine of Ex parte Young to penalties for the 
non-disclosure of information to an administrative investigatory body. See National Gas 
Pipeline Co. v. Slattery, 302 U.S. 300, 310 (1937). One writer has concluded that penal pro- 
visions preventing a test of constitutionality will be declared invalid not only where the penalty 
is so excessive as to be unreasonable, but also where the provision exacts immediate compliance 
making litigation impossible. Constitutionality of Penalties as to Litigants Challenging Sub- 
stantive Provisions of Legislation, 44 Yale L.J. 1216 (1935). However, some federal courts 
have indicated that the Ex parte Young doctrine will be limited to rate-making cases. Bartlett 
Frazier Co. v. Hyde, 65 F. 2d 350 (C.C.A. 7th, 1933), cert. den. 290 U.S. 654 (1933); United 
States v. Clyde S.S. Co., 36 F. ad 691 (C.C.A. 2d, 1929), cert. den. 281 U.S. 744 (1929). 
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manner which would give rise to actionable libel or slander if it were not for 
Congressional immunity. While the Supreme Court has never declared a 
Congressional investigation illegal because of the use of improper methods, 
where the constitutionality of the purpose is already in question, propriety of 
methods may become a decisive factor. 


Il 


The difficulty of testing the legality of Congressional investigations presents 
an urgent practical problem. Congress, acting under its contempt power, has 
developed two methods of dealing with contempt cases. The first is essentially 
that used by the British Parliament prior to 1776.5° Under this procedure, the 
accused is placed on trial before an entire branch of the legislature." Imprison- 
ment is the sole type of sentence that may be imposed and no person may be 
held longer than the remainder of the legislative session during which he was 
convicted.” The second method of contempt procedure was enacted in an at- 
tempt to create a more efficient procedure. Commission of contempt is made a 
misdemeanor punishable by imprisonment or fine,5? and imprisonment is not 
limited by the length of the legislative session.5¢ When an alleged contempt is 
committed, the facts are certified by the offended house to the district attorney 
who brings the matter before the grand jury.* From this point, the procedure 
is like that in any other criminal case. 

A contumacious witness may be prosecuted under either or both procedures, 


and conviction under one does not preclude subsequent conviction under the 
other.** Good faith of a witness in believing that he has a right to refuse testi- 


58° Landis, Constitutional Limitations on the Congressional Power of Investigation, 40 
Harv. L. Rev. 153, 159 (1926); Potts, Power of Legislative Bodies to Punish for Contempt, 
74 U. of Pa. L. Rev. 691 (1926). 


5* See Chapman v. United States, 5 App. D.C. 122, 129 (1895). 
S* See Anderson v. Dunn, 6 Wheat. (U.S.) 204, 231 (1821). 


53 Punishment was set at $100 to $1000 fine and one to twelve months in jail. 11 Stat. 155 
(1857), 2 U.S.C.A. § 192 (1927). A later amendment specifically provides that refusal to testify 
before a joint committee of both houses is also a misdemeanor. 52 Stat. 942 (1938), 2 U.S.C.A. 
§ 192 (Supp., 1946). Another change provides that refusal to testify or produce papers after 
appearing in obedience to a subpoena shall constitute contempt. 52 Stat. 942 (1938), 2 U.S.C.A. 
§ 194 (Supp., 1946). 


54 Since sentence is set by a court acting under the statute and imprisonment is by authority 
of a court, it is not subject to the limitations peculiar to legislative imprisonment. 


55 11 Stat. 156 (1857), 2 U.S.C.A. § 194 (1927). The procedure was held constitutional. In re 
Chapman, 166 U.S. 661 (1897). Construction of the statute indicates that bringing a citation 
before the grand jury is mandatory on the district attorney. See Ex parte Frankfeld, 32 F. 
Supp. 915 (D.C., 1940). But there are indications that the district attorney, in fact, does exer- 
cise his discretion as to which citations indicate an indictable offense. 92 Cong. Rec. 7723 
(June 26, 1946). The President of the Senate or the Speaker of the House may certify contempt 
charges to the district attorney, without prior action of either house, when Congress is not in 
session. 52 Stat. 942 (1938), 2 U.S.C.A. § 194 (Supp., 1946). 


56In re Chapman, 166 U.S. 661 (1897). 
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mony is no defense to a contempt citation.’’ Retraction of his refusal will not 
save him from punishment, even though it is no longer within his power to 
comply with the original subpoena,** or even though he may have removed the 
offending obstruction to the investigation. Compliance and immediate subse- 
quent testing of the legality of the order is of little aid to the witness since the 
judiciary cannot restrain Congressional use of material or information after it 
has fallen into legislative hands, even though the court could have refused to 
enforce an invalid subpoena.’* Hence the only method by which a witness can 
effectively test the legality of a subpoena is to refuse obedience and then after 
indictment defend the case on its merits in a criminal action. If contempt pro- 
ceedings before a house are instituted, the accused must, in a realistic sense, 
wait until he becomes the convicted and then petition for a writ of habeas 
corpus. 

The result is a practical inability to test the legality of Congressional action 
without being subjected to a prison sentence for a wrong guess. Perhaps the 
legislative need for information is sufficiently important to justify such a lack of 
remedy when the investigation concerns graft in government or misuse of eco- 
nomic power by business.” But where investigations are into matters of opinion 
and speech the utility of speedy, unchallengeable investigation is outweighed 
by a tradition of protection to civil liberties. The Supreme Court has been re- 
luctant to uphold legislation that infringes upon freedom of speech or of the 
press despite the well-known presumption that legislation is constitutional until 
clearly proven otherwise.” The analogous presumption that the legislature will 
remain within the limits of constitutionality when conducting an investigation® 
may likewise not be pertinent when the investigation is into matters involving 


57 Sinclair v. United States, 279 U.S. 263 (1929). 


s§ Jurney v. MacCracken, 294 U.S. 125 (1935). 
59 Hearst v. Black, 87 F. 2d 68 (App. D.C., 1936). 


6e A person on trial before an entire house under the common-law procedure may speak 
in his own defense. This privilege is of little help to the accused since an impartial determination 
of constitutional or legal questions by a numerous and untrained body such as a house of 
Congress is hardly possible, especially where the body acts as both judge and prosecutor. 


*t Dimock, Congressional Investigating Committees (1929); Eberling, Congressional In- 
vestigations (1928); Black, Inside a Senate Investigation, 172 Harper’s 275 (1936); Bronaugh, 
Power of Congress to Punish for Contempt, 30 Law Notes 207 (1927); Landis, Constitutional 
Limitations on the Congressional Power of Investigation, 40 Harv. L. Rev. 153 (1926); 
Frankfurter, Hands Off the Investigations, 38 New Republic 329 (1924). 


“The usual presumption supporting legislation is balanced in our system by the pre- 
ferred place given in our scheme to . . . . freedoms secured by the First Amendment.” Thomas 
v. Collins, 323 U.S. 516, 530 (1945). West Virginia State Board of Education v. Barnette, 
319 U.S. 624 (1943); Bridges v. California, 314 U.S. 252 (1941). 


*s Such a presumption in favor of the legislature was enunciated early in the history of the 
Court. Anderson v. Dunn, 6 Wheat. (U.S.) 204 (1821). Cf. McCrain v. Daugherty, 273 U.S. 
135, 178 (1927). 
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freedom of speech and the press. The Supreme Court has recently shown a 
tendency to limit judicial contempt power where freedom of the press is in- 
volved even though evidence of interference with the effective functioning of the 
judiciary was present. If the courts will impose such limitations upon them- 
selves, little reason appears why legislative contempt power should not be sub- 
ject to a more restricted exercise when used in connection with civil liberties 
than when used in other areas of investigation. 

Proponents of a broad power to investigate urge that risk of abuse along with 
actual abuse are the price that must be paid for effective investigation.** But 
when the investigation is into the civil-liberties area such a price seems unrea- 
sonably high in light of the fact that activities entitled to civil-liberties protec- 
tion can be curtailed or suppressed by direct legislation only when their existence 
constitutes “‘a clear and present danger”’ to the government.” The guarantees of 
the First Amendment seem rather hollow if a citizen cannot express unpopular 
economic or political opinions without the of Congressional interference. 
It is also argued that the self-restraint and political responsibility of Congress 
offer sufficient protection against abuse since Congress can always withdraw 
power that is oppressively exercised and the people through the ballot can oust 
abusive Congressmen.*’ Whether the substance of this argument is that the in- 
vestigations are illegal but that no remedy outside Congressional responsibility 
exists, or that the investigations are legal because of majority approval, the 
significant fact is that majority rule is not adequate protection” and that Cqn- 


*s Pennekamp v. State of Florida, 66 S. Ct. 1029 (1946). In this case the Court reversed a 
judgment of the Supreme Court of Florida which had affirmed a conviction for contempt 
of court for publishing editorials reflecting on some Florida circuit court judges. The Court 
held that the danger to fair judicial administration was not of the “clearness and immediacy 
necessary to close the door of permissible public comment.” Ibid., at 1039. 

*s “There is no power on earth that can tear away the veil behind which powerful and 
audacious and unscrupulous groups operate save the sovereign legislative power armed with 
the right of subpoena and ae Black, Inside a Senate Investigation, 172 Harper’s 275, 
276 (1936); Frankfurter, Hands Off the Investigations, 38 New Republic 329, 331 (1924). 


*6 Thomas v. Collins, 323 U.S. 516 (1945); Bridges v. California, 314 U.S. 252 (1941); 
cf. Schenk v. United States, 249 U.S. 47 (1919). 


* Black, Inside a Senate Investigation; 172 Harper’s 275 (1936); Frankfurter, Hands Off 
the Investigations, 38 New Republic 329 (1924). 


** According to the Supreme Court, “the right to life, liberty, and property, to free speech, 
a free press, freedom of worship and assembly, and other fundamental rights may not be sub- 
mitted to vote; they depend upon the outcome of no election.’’ West Virginia State Board of 
Education v. Barnette, 319 U.S. 624, 639 (1943). 

“To presume that responsibility is attained by the fact that the executive again requires the 
endorsement of the nation at large two or three years later, when the very abuse has been 
forgotten or, if remembered, has been lost in the shuffle of other and larger issues, is idle.” 
Landis, Constitutional Limitations on the Congressional Power of Investigation, 40 Harv. L. 
Rev. 153, 220 (1926). The argument of Landis against establishing executive immunity has 
equal force when applied to the legislature. In addition individual Congressmen, unlike the 
executive, are elected by a small proportion of the nation’s population. Yet, in an investiga- 
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gressional responsibility has not offered any remedy in the face of continuing 
abuses. 


Ill 


More effective methods of testing the constitutionality of the various aspects 
of Congressional investigations—other than by a defense to a statutory con- 
tempt prosecution or by a writ of habeas corpus after imprisonment by Congress 
—are clearly desirable. To be effective any method which might be suggested 
should provide for a determination of the issues before any contempt proceed- 
ings can be brought. Otherwise, even when refusal to obey a subpoena is justified 
and trial would end in acquittal, the burden of conducting a defense will deter 
many persons from asserting their rights. It is readily conceded that the delay 
attendant such pre-contempt determination might seriously impede the ef- 
ficiency of the investigatory process, and hence it is suggested that such meth- 
ods be used only in investigations into matters of opinion and speech.” It is con- 
ceded that this civil-liberties area is not sharply delineated, and that particular 
peripheral instances may present difficult problems of judicial interpretation. 
But the line-drawing problem in civil-liberties controversies is not novel with 
this suggestion. The fact that any particular investigating committee has been 
guilty of abuse in its treatment of witnesses should not be ignored by the court 
in a determination of the constitutionality of the investigation or the subpoena, 
although abuses per se could hardly be said to make the investigation uncon- 
stitutional. Abusive treatment of witnesses cannot be justified in any investi- 
gation including those into areas not involving civil liberties. Conceivably, 
some kind of judicial relief might be forthcoming to prevent mistreatment of 
witnesses, although here it must be recognized that the traditional dogma of the 
separation of powers would make it difficult for the courts to justify the grant- 
ing of conventional injunctive relief against the abuses of the legislative branch. 

One device that might be employed for the protection of the witness is the 
declaratory judgment. This remedy has been used for testing the constitution- 


tory position they can exercise great control over persons from all sections of the country. It 
is futile to urge the ballot as protection against abuse of authority by an individual Con- 
gressmen or even by a small group of Congressmen. The injured citizen may never be af- 
forded an opportunity to vote for or against a member of that group. 


‘* The position advanced here may be vulnerable to the charge that government security 
eh hey aes ee ee 


“subversive” activity area. The answer 


contempt 
the United States, refused to testify under oath before the Un-American Activities committee, 
Oe NS nn ee ee ee ee con- 
spiracy to overthrow the United States government, evasion of income tax, and falsification 
of passport as well as contempt of Congress. Chicago Sun, p. 1, col. 7 (Feb. 7, 1947). 
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ality or applicability of certain types of criminal statutes.”° It has been em- 
ployed in England and Australia, and under the Federal Declaratory Judgment 
Act” for testing the legality of requests for information by executive and ad- 
ministrative officers.” Substitution of the declaratory action for the humiliation 
of a public criminal prosecution has been proposed for crimes which do not in- 
volve moral turpitude but arise from regulations whose scope or constitutional- 
ity is uncertain.’ It is submitted that in the case of legislative investigations the 
declaratory judgment” would protect the witness against the stigma of prose- 
cution and at the same time, by affording a relatively speedy decision, minimize 
the effect of possible dilatory action on the part of the witness. Should, in fact, 
the court find that the witness has taken advantage of the delay attending the 
procedure to remove or suppress evidence which was rightfully requested, the 
witness would then be subject to the legislative contempt power. Under the 
present law the contempt power has similarly been used to penalize other ob- 
structionist tactics."> But where the declaratory action is brought bona fide, 
regardless of the manner in which the court determines the submitted question, 
the witness should be protected from subsequent punishment for delay. In any 
case the legislative contempt power should be suspended pending the declara- 
tory action. A safeguard against spurious argument by the witness lies in the 
courts’ admitted discretion to decline jurisdiction of any declaratory action.’ 

7 The declaratory action has been used to determine freedom from penalty provisions, 
among others, in tax statutes, Curry v. Feld, 238 Ala. 255, 190 So. 88 (1939); in criminal 
statutes adopted under the state police power, Harrodsburg v. Southern Ry. Co., 278 Ky. 10, 
128 S.W. 2d 233 (1939) (ordinance governing safety devices at intersections) and Stewart 


v. Robertson, 45 Ariz. 143, 40 P. 2d 979 (1935) (application of the Pharmacy Act); in zoning or- 
dinances, Moore v. Pratt, 148 Kan. 53, 79 P. 2d 871 (1938). 


7 48 Stat. 955 (1934), 28 U.S.C.A. § 400 (1946). 


In Dyson v. Attorney-General, [1911] 1 K.B. 410 (1910), [1912] 1 Ch. 158 (1911), the 
plaintiff sued for a declaration that certain forms issued by the tax authorities and requiring 
under penalty the return of some information, were illegal. In holding that the form of action 
was proper the court remarked: “It would be a blot on our system of law and procedure if 
there is no way by which a decision on the true limit of the power of inquisition vested in the 
Commissioners can be obtained by any member of the public aggrieved, without putting him- 
self in the invidious position of being sued for a penalty.” [1911] 1 K.B. 410, 421 (1910). This 
case has been applied in other situations to test the legality of the demand for information by 
various administrative agencies. Burghes v. Attorney-General, [1911] 2 Ch. 139, [1912] 1 Ch. 
173 (1911); Smeeton v. Attorney-General, [1920] 1 Ch. 85 (1919); Attorney-General v. Foran, 
[1916] 2 A. C. 128 (1915), aff'd [1915] 1 Ch. 703; Colonial Sugar Refining Co. v. Attorney- 
General, 15 C.L.R. 182 (Australia, 1912); Groves v. Jacobs, 30 F. Supp. 995 (Cal., 1940). 


73 Borchard, Declaratory Judgments 1022~23 (1941). 

14 The language of the federal act seems sufficiently broad to permit challenge of a legisla- 
tive investigation: “In cases of actual controversy (except with respect to Federal taxes) the 
courts of the United States shall have power upon petition, declaration, complaint, or other 
appropriate pleadings to declare rights and other legal relations . . . . whether or not further 
relief is or could be prayed ” 48 Stat. 955 (1934), 28 U.S.C.A. § 400 (1946). 

78 Jurney v. MacCracken, 294 U.S. 125 (1935). 


76 The Federal Declaratory Judgment Act has been construed as giving the courts dis- 
cretion to entertain suits thereunder. United States Fidelity & Guaranty Co. v. Koch, 102 F. ad 
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The investigatory activities of the House Committee on Un-American Activi- 
ties rest upon rather insecure constitutional foundations. By conducting in- 
quiries of undefined scope into an area guaranteed particular protection from 
governmental interference, the committee may be exceeding its power to in- 
vestigate. The use of unlimited subpoenas and the harsh treatment of witnesses 
do not contribute to the strength of the committee’s constitutional position. 
Should the committee’s investigations be challenged by declaratory action or 
by the traditional procedures, it may be expected that courts which have con- 
sistently refused to uphold statutes abridging civil liberties will be no less vigor- 
ous in refusing to sanction Congressional conduct that it would not sanction in 
the form of a statute. 


288 (C.C.A. 3d, 1939); Aetna Casualty & Surety Co. v. Quarles, 92 F. 2d 321 (C.C.A. 3d, 1939); 
Continental Casualty Co. v. Nat’l Household Distributors, 32 F. Supp. 849 (Wis., 1940); 
Borchard, Declaratory Judgments 312-13 (1941). 





RECENT CASES 


Certiorari—Scope of Review of Administrative Decisions on Common-Law 
Writ —“‘ Jurisdictional Facts” Must Appear in Record—{Lllinois].—The plaintiffs, 
six police captains and one acting-captain, were charged with “conduct unbecom- 
ing a police officer” and “neglect of duty” rising out of their alleged failure to sup- 
press gambling in their respective districts and their failure to enter in the station 
complaint books written communications received from the commissioner of 
police. In accordance with section 12 of the Civil Service Act," the plaintiffs 
were duly served with written “charges and specifications” and a “schedule of 
particulars.” They received due notice of the time and place of the hearings, and 
were present and represented by counsel at the hearings conducted before the 
Civil Service Commission of the City of Chicago. On June 16, 1944, following 
the hearings, the commission found against the plaintiffs and ordered them dis- 
charged. The only records on file with the commission on that date were a brief 
finding and decision, characterized by the commission as a “press release,” the 
certification of this finding to the police commissioner, and the minutes of the 
commission—all substantially alike and to the same effect, that the officers had 
been found “guilty as charged.” The plaintiffs sought a writ of certiorari from 
the Superior Court of Cook county to review the commission’s proceedings. 
Upon issuance of the writ, the commission submitted a detailed record of its 
finding and decision, prepared several days after June 16 but predated to June 
16 to correspond with the date of the discharge order. The trial court refused to 
recognize the return as responsive to the writ and granted the plaintiff’s motion 
to quash the commission’s record.? On appeal to the Illinois Appellate Court, 
held, the commission’s brief finding and decision of June 16 was a nullity in that 
it did not contain any “jurisdictional facts,” and the detailed findings and deci- 
sion prepared subsequent to that date were no part of the return since the com- 
mission had exhausted its jurisdiction on June 16 and could not make subse- 
quent findings and decisions. The court further ruled that when the action of 
the Civil Service Commission is challenged on the ground that jurisdictional 


* Til. Rev. Stat. (1945) c. 244, § 51. 


* The writ of certiorari issued by the trial court had stipulated that only the record up to 
and including June 16, 1944, be certified in the return. The court interpreted the commission’s 
amplified return as rendering the commissioners guilty of contempt and so adjudged them 
until they purged themselves by changing the date on the report on each case from June 16 
to the date when the report was actually typed and filed. The Appellate Court in the instant 
case (cited in note 3 infra) declared that the return should not have been so limited, but held 
the error harmless in view of its holding that the commission’s jurisdiction terminated on 
June 16 when the discharge order was issued declaring that the writ did not stop short of the 
commission’s jurisdiction but was co-extensive with it. 
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requisites were not met, the record must include a transcript of the testimony, 
which will be reviewed by the court to determine if there was sufficient evidence 
to support the commission’s finding. Cartan v. Gregory. 

The instant case raises and illustrates the problem of the scope of review on 
the common-law writ of certiorari. Illinois courts early limited the scope of the 
common-law writ of certiorari as a means of reviewing the determination and 
proceedings of subordinate courts and administrative tribunals to an inquiry 
into their jurisdiction and their procedural due process.‘ A long line of decisions 
has reiterated this doctrine,’ which is in accord with the common-law rule.* 
Thus the Illinois Supreme Court has held that under a common-law writ of 
certiorari it is not necessary to certify the evidence but the trial must be on the 
record alone;’ nor is the reviewing court to try the cause upon the allegations of 


3 329 Ill. App. 307, 68 N.E. ad 193 (1946). 


4 People v. Wilkinson, 13 Ill. 660 (1852); Com’rs of Sonora v. Supervisors of Carthage, 
27 Ill. 140 (1862). 


5 Chicago and Rock Island R. Co. v. Fell, 22 Ill. 333 (1859); Donahue v. County of Will, 
100 Ill. 94 (1881); People v. Lindbloom, 182 Ill. 241, 55 N.E. 358 (1899); Joyce v. Chicago, 
216 Ill. 466, 75 N.E. 184 (1905); Hine v. Roberts, 309 Ill. 430, 141 N.E. 166 (1923). Statutory 
certiorari is an entirely different matter in Illinois, conferring on the reviewing court authority 
to inquire into questions of law and fact. Review of Administrative Orders in Illinois, 31 Tl. 
L. Rev. 230, 244 n. 98 (1936). 


* The common-law rule has not always been clearly understood. Professor Goodnow, writ- 
ing in 1891, revealed the confusion which American courts long entertained as to the office 
of the common-law writ of certiorari. He showed how the statutory prohibitions imposed by 
Parliament to curb the use of the writ in England and the subsequent ruling that such pro- 
hibitions did not apply where the proceeding was invalid for want of jurisdiction led to the 
widespread notion in America that the writ would not lie to correct other than jurisdictional 
errors. See Freund, Administrative Powers over Persons and Property 261 (1928). To refute 
this mistaken notion that the writ would lie to correct only jurisdictional errors, Judge 
Campbell wrote an opinion in Jackson v. oe, 9 Mich. 111 (1860), which appears to have 
given rise to another misapprehension. He argued that the common-law writ of certiorari 
extended to correct errors at law: since in those cases where Parliamentary statutes purported 
to shut out the certiorari the court could still issue it to review questions of jurisdiction, 
courts must have reviewed more than jurisdictional facts before the prohibitions. Goodnow 
replies that they did—they reviewed the regularity or irregularity of the proceedings as well 
as the naked fact of jurisdiction, citing Ex parte Hopwood, 15 Ad. & El. N.S. 121 (QB. 8s a. 
But they did not review errors of law, citing Rex v. Justices of Monmouthshire, 8 Barn 
Cress. 137 (K.B., 1828). Guadiaw dhinotaal tae ais ibd ter adie Conmtall te cumin 
the latter’s thesis, as applying only to a review of summary convictions by justices of the 
peace (a class of cases special in its character in connection with which a widening of the 
scope of review under the writ was made; see note ro infra) or as proving that on certiorari 
jurisdictional facts should be returned and considered (see note 14 infra). Goodnow, The Writ 
of Certiorari, 6 Pol. Sci. Q. 493, 528 (1891). 

Since certiorari rom the beginning was distinguished from the writ of error by the fact 
that it issued to non-common-law courts, and since the most frequent question of law which 
such courts had to determine was their own jurisdiction, it was to be expected that questions 
of jurisdiction would make up the great bulk of justiciable issues in the early cases. The so- 
called Cardiff Bridge case, Rex v. Inhabitants of Glamorganshire, 1 Ld. Raym. a 
1700), the earliest case in which certiorari was issued to review the determination of adminis- 
trative officers, illustrates, as it served to establish, the pattern. 


7 See Carroll v. Houston, 341 Ill. 531, 534, 173 N.E. 657, 658 (1930). 
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the petition or any issue of fact;* nor may it review errors of law or errors in the 
application of law to the facts.® 


American jurisdictions appear to have grouped themselves into three main 
categories on the question of the scope of review on the common-law writ of 
certiorari."® At one extreme is the traditional common-law position referred to.” 
Occupying a middle position are those jurisdictions whose courts have made cer- 
tiorari coincident with a writ of error to bring up all errors of law.” The most 
liberal position is that adopted by New York whose statutes, having abolished 
the common-law terminology, go on to permit a review of the weight or pre- 
ponderance of evidence in any case involving a review of an administrative 
body’s determination." 

Although nominally subscribing to the common-law doctrine, Illinois courts 
have not been immune to the pressures which have resulted in other jurisdic- 

* Kammann v. City of Chicago, 222 Ill. 63, 78 N.E. 16 (1906). 

People v. Lindbloom, 182 Ill. 241, 55 N.E. 358 (1899). 


*° Certiorari to Administrative Tribunals in Missouri, 27 Wash. U.L.Q. 85 (1941); 1 Univ. 
Chi. L. Rev. 801 (1934), noting Schireson v. Walsh, 354 Ill. 40, 187 N.E. 921 (1933); Review 
of Acts by Non-Judicial Bodies by Certiorari, 19 Iowa L. Rev. 609 (1934); 17 Corn. L.Q. 103 
(1931), noting Timmins v. Civil Service Com’rs, 276 Mass. 142, 177 N.E. 1 (1931); 36 Yale 
L. J. 1017 (1927), noting Winneskiek County Bank v. District Court, 203 Iowa 1277, 212 N.W. 
391 (1927); 24 Mich. L. Rev. 844 (1926), noting State ex rel. Schiewitz v. Wisconsin Real Es- 
tate Broker’s Board, 188 Wis. 632, 206 N.W. 863 (1926). More precisely, the possible “cate- 
gories” number more than three, courts having frequently placed their holdings on very 
narrow grounds, e.g., that on certiorari inquiry will be made only into naked jurisdictional 
errors, Minaker v. Adams, 55 Cal. App. 374, 203 Pac. 806 (1921); that certiorari will lie to 
review errors of law, Mayor of Medford v. Judge of First District of Eastern Middlesex, 249 
Mass. 465, sub nom. Coolidge v. Bruce, 144 N.E. 397 (1924); to review errors of fact, Tolbert 
v. Kellis, 34 Ga. App. 49, 128 S.E. 204 (1925); as a means of harmonizing lower court opinions 
with prior decisions of the state supreme court, State v. Allen, 306 Mo. 197, 267 S.W. 832 
(4924); see Certiorari in Missouri, 2 Kansas City L. Rev. 35 (1934); but these and similar 
holdings will be seen to fit readily into one of the three suggested categories. 

* Discussions of other jurisdictions which have cleaved substantially to the traditional view 
may be found in Use of Writ of Certiorari to Review Orders of Administrative Tribunals in 
Colorado, 21 Notre Dame Lawyer 63 (1945); Review by Certiorari in Indiana, 16 Ind. L.J. 
307 (1941); Certiorari to Administrative Tribunals in Missouri, 27 Wash U.L.Q. 85 (1941); 
Review of Acts of Non-Judicial Bodies by Certiorari, 19 Iowa L. Rev. 609 (1934). But the 
tenor of most of these discussions reveals that these jurisdictions, like Illinois, have more 
recently been moving in the direction of expanding the scope of review, by means more or 
less consciously articulated by the courts. 

™ People ex rel. Cook v. Board of Police, 39 N.Y. 506 (1868), is perhaps the classic case. 
See also Milwaukee Iron Co. v. Schubel, 29 Wis. 444 (1872); Jackson v. People, 9 Mich. 111 
(1860) ; Dryden v. Swinburne, 20 W. Va. 89 (1882). Goodnow, op. cit. supra note 6. Included 

in the phrase “errors of law” as here used is the notion that the failure of the record to show suf- 
ficient facts to justify the administrative tribunal’s decision is an error of law. It is this in- 
clusion which materially extends the scope of the review. 


*3N.Y. Civ. Prac. Ann. (Cahill, 1937) §§ 1283, 1296. This act in effect transforms the 
reviewing court into a judge and the administrative tribunal into a jury, 17 Corn. L.Q 103 
(1931), noting Timmins v. Civil Service Com’rs, 276 Mass. 142, 177 N.E. 1 a ge). See also 
the proposed Uniform Administrative Procedure Act, National Conferenee of Commissioners 


on Uniform State Laws and Proceedings, Handbook, 384 (1940); Certiorari to Administrative 
Tribunals in Missouri, 27 Wash. U.L.Q. 85, at 105 n. 121 (1941). 
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tions’ adopting a more liberal view. They have achieved by another avenue the 
results which a consistent adherence to the traditional view of the scope of re- 
view on common-law certiorari would make impossible. The technique em- 
ployed to accomplish this desired result is found in the Illinois courts’ applica- 
tion of the doctrine of “jurisdictional facts.” 

What is meant by “jurisdiction” in this context is far from clear. Courts fol- 
lowing the common-law rule described above have operated on the theory that 
the jurisdiction of a subordinate tribunal depends upon its satisfying two pre- 
requisites: first, the law must have conferred the power to act upon the person 
and subject matter; second, the formalities laid down by the statute must be 
adhered to by the authority doing the act—these formalities to include not only 
those stipulated in the statute conferring authority, but general procedural due 
process.'s Courts not infrequently speak of these two aspects of jurisdictibn as 
though they were separate and distinct." The Illinois decisions, while not main- 
taining this distinction,"’ nevertheless, revealed for many years an unwillingness 
to extend the concept of jurisdiction any further;** especially if the subordinate 
tribunal was an administrative body.” 


™ Professor Dickinson has defined the “jurisdictional fact” doctrine as “that where a 
statute purports to confer on an administrative agency a power to make decisions, but is 
construed as conferring that power only over . . . . certain kinds of objects, situations or acts, 
then the fact-question of whether or not in any given case . . . . the object, situation or act 
was, in fact, of the kind specified in the statute goes to the jurisdiction of the administrative 
agency to make the decision at all.” He goes on to point out that “the practical result of the 
doctrine . ... is to throw open for complete re-examination in court facts, which, if they 
were not held to be ‘jurisdictional,’ would be concluded either by the decision of the ad- 
ministrative body or at least by the evidence at its disposal.” He recognized that this doctrine 
may easily become an instrument with which to undermine the effectiveness of administrative 
action, and, therefore, speaks approvingly of the practice of the courts in the common-law 
certiorari cases to limit their review to the evidence presented before the tribunal whose juris- 
diction is in issue. Dickinson, Crowell v. Benson: Judicial Review of Administrative De- 
terminations of Questions of “Constitutional Facts,” 80 U. of Pa. L. Rev. 1055, 1059-67 
(1932). 


*8 Goodnow, op. cit. supra note 6, at 518. 


*6 People v. Lindbloom, 182 Ill. 241, 245, 55 N.E. 358, 360 (1899). Review of Adminis- 
trative Orders in Illinois, 31 Ill. L. Rev. 230, 242 (1936). 


7 Thus where an administrative body had proceeded illegally—i.e., had not given proper 
notice and hearing—the court decided there was a failure of jurisdiction. Com’rs of Highways 
v. Harper, 38 Ill. 104 (1865); Hamilton v. Com’rs of Highways, 203 Ill. 269, 67 N.E. 792 
(1903); Blunt v. Shephardson, 286 Ill. 84, 121 N.E. 263 (1918). 


8 Doolittle v. Galena & Chicago Union R. Co., 14 Ill. 380 (1853); Hamilton v. Town of 
Harwood, 113 Ill. 154 (1885); McKeown v. Moore, 303 Ill. 448, 135 N.E. 747 (1922); Hopkins 
v. Ames, 344 Ill. 527, 176 N.E. 729 (1931). 


9 A distinction between the scope of review on common-law certiorari of a quasi-judicial 
body’s determination and one made by an administrative tribunal was drawn early in Eng- 
land when it was seen that a slavish adherence to the common-law rule did not satisfy the 
requirements of justice in the English cases which concerned summary convictions before 
justices of the peace. These officials combined administrative and judicial duties but were re- 
garded as essentially administrative officers and so fell within the scope of certiorari rather 
than the writ of error reserved for the common-law courts whose functions were exclusively 





274 THE UNIVERSITY OF CHICAGO LAW REVIEW 


The change in attitude came with the enormous growth of government by 
administrative agencies and the accompanying desire for a fuller review. In 
Illinois, this was met by a relaxing of the common-law rule through an expan- 
sion of the concept of jurisdiction in two directions. One movement might be 
termed vertical—moving from a narrow to a broad definition of jurisdiction by 
means of a succession of related cases. Thus the Illinois Supreme Court, in a line 
of cases involving the removal of policemen from the civil service rolls, pro- 
gressed from a declaration that the scope of review on the writ of certiorari is 
narrowly confined to a determination of whether the commission had jurisdic- 
tion of the subject matter and of the person of the petitioner,”° to a broad hold- 
ing that the commission lacked jurisdiction because the record failed to set 
forth in sufficient detail all of the required “jurisdictional facts.”** A second 
movement might be termed Jateral—alternately expanding and contracting the 
definition of “jurisdictional facts” to suit the exigencies of the particular case 
before the court. More recent decisions of Illinois courts reveal an extension of 
this definition from “the facts which were actually found and which are sub- 
stantially in the language of the charges and specifications .... ,”" to such 
facts as “show that the board acted upon evidence” including “the testimony 
upon which the decision was based in order that the court may determine wheth- 
er there was any evidence fairly tending to sustain the order.””* 

Although uncertainty and confusion has attended the application of this 
nebulous doctrine of “jurisdictional facts,” the recent trend in Illinois has been 


judicial. The undesirability of applying the same standard to the justices of the peace qua 
judicial officers as was applied to them qua administrators was patent in the cases involving 
individual liberties jeopardized by summary convictions under a procedure completely 
foreign to that of English criminal law. So an exception was made to the rule to permit courts 
to review errors of law, other than those turning on the question of jurisdiction in those cases 
where the authority reviewed was clearly a judicial body. In this country the dogma of sepa- 
ration of powers resulted in making the justices of the peace almost exclusively judicial 
officers from the outset. But, since they retained the character of courts of limited jurisdic- 
tion, certiorari rather than the writ of error lay to review their acts. The extension of the 
scope of review on certiorari to errors of law in cases involving these purely judicial func- 
tionaries appears early and seems to have been accomplished almost unconsciously. It was in 
taking the next step, i.e., applying the liberalized rule to administrative authorities—or in 
refusing to do so—that courts in the United States split. For a more complete account of this 
process, see Goodnow, op. cit. supra note 6, at 518-23. 


2° Joyce v. City of Chicago, 216 Ill. 466, 75 N.E. 184 (1905). 
* Funkhouser v. Coffin, 301 Ill. 257, 133 N.E. 649 (1921). 


* People v. Finn, 247 Ill. App. 53, 57 (1927). See also People v. City of Chicago, 243 IIl. 
App. 100, 108 (1926). 

23 See Carroll v. Houston, 341 Ill. 531, 536, 173 N.E. 657, 659 (1930). A similar interpreta- 
tion of “jurisdictional facts” as being such facts in the record as show that the action taken 
was based on evidence fairly tending to sustain the determinations thus made was used by 
the Illinois Supreme Court to quash the proceedings of a county board of review in a tax assess- 
ment case, Jarman v. Board of Review, 345 Ill. 248, 178 N.E. 91 (1931), and likewise by the 
Illinois Appellate Court to overrule the trial court’s quashing of the writ of certiorari in a case 
involving a widow’s claim against the Chicago Policeman’s Retirement Board, Shivlock v. 
Retirement Board, 301 Ill. App. 84, 21 N.E. 2d 784 (1939). 
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unmistakably in the direction of extending the doctrine, with a consequent ex- 
pansion of the scope of review on the common-law writ of certiorari.*4 In view of 
the solicitude of courts to protect personal liberties, it is not surprising to note 
that this departure first appeared in a court decision in Illinois*—as in New 
York**—in a civil service removal case.?”7 The case of Funkhouser v. Coffin®® de- 
cided that the return to the common-law writ must not only include evidence 
affirmatively showing the jurisdiction of the tribunal, but also must show that 
the board acted upon evidence and, further, that the evidence was such as fairly 
to sustain the order.’ To reach this goal, the court relied heavily for precedents 
on cases which rested on statutory authority to review the evidence.’ Although 
the court faced the problem created by its reliance on inexact precedents and 
reconciled the cases to its own satisfaction, the hiatus between the old and new 
positions is evident. Indeed, so long was the step, it is surprising that the court 
did not go on to apply the “substantial evidence” test —a frank inquiry into the 
evidence and a declaration that where the evidence makes no case, the deter- 
mination will be quashed. This was the position arrived at by Michigan in 

*4 Beginning with the leading case of Funkhouser v. Coffin, 301 Ill. 257, 133 N.E. 649 (1921), 
the decisions have generally held that whereas “ordinarily the question of the sufficiency of the 
evidence will not be reviewed by the higher court,” still “where the question is whether juris- 
dictional facts were or were not established the record must show facts giving the inferior 
tribunal jurisdiction, and the evidence may be properly reviewed by the court.” Carroll v. 
Houston, 341 Ill. 531, 535, 173 N.E. 657, 658 (1930). Most of the cases expressing this point 
of view are gathered in People v. Allman, 329 Ill. App. 296, 68 N.E. 2d 203 (1946). 

*s Funkhouser v. Coffin, 301 Ill. 257, 133 N.E. 649 (1921). 

26 People v. Board of Police, 39 N.Y. 506 (1868). 


27 Actually the earliest departure from the old rule was via the statutory route under the 
Workmen’s Compensation Act of 1913 when certiorari became the regular method of reviewing 
decisions of the Industrial Commission. Courter v. Simpson Construction Co., 264 Ill. 488, 
166 N.E. 350 (1914). Section 19 of the Act provided that the record should contain the evi- 
dence, and Hahnemann Hospital v. Industrial Board, 282 Ill. 316, 118 N.E. 767 (1918), de- 
cided that the court will review the evidence to decide the jurisdictional question. Freund, 
Administrative Powers over Persons and Property 262, n. 9 (1928). 


28 301 Ill. 257, 133 N.E. 649 (1921). 


29 One writer has stated that this decision can be confined to the narrower interpretation, 
i.e., that it is enough that the jurisdictional facts appear in the record, Review of Adminis- 
trative Orders in Illinois, 31 Ill. L. Rev. 230, 243 (1936). But the principal case, as well as 
those cited in notes 23 and 24 supra, indicate that the courts today have no disposition to so 
narrow the holding. 

3° Hahnemann Hospital v. Industrial Board, 282 Ill. 316, 118 N.E. 767 (1918); Tazewell 
Coal Co. v. Industrial Comm'n, 287 Ill. 465, 123 N.E. 28 (1919); Glos v. Woodard, 202 Ill. 
480, 67 N.E. 3 (1903). 


3* Answering the contention of counsel that the Hahnemann and Tazewell cases were under 
a special statute which required the evidence to be preserved, and that, therefore, those 
authorities were not in point, the court said: “We cannot so hold. It is clear that in the Hahne- 
mann case the court was not laying down the rule simply because the statute required the 
evidence to be preserved, but in accordance with the general rule governing the common-law 
writ of certiorari, for it cites the general doctrine as to this writ laid down in 4 Ency. of Pl. 
and Pr. 262, 11 Corpus Juris 205, and 5 R.C.L. 265 ” Funkhouser v. Coffin, 301 Ill. 257, 
262, 133 N.E. 649, 651 (1921). 
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1860, by New York in 1868,33 and by Wisconsin in 1872.54 Instead, the Illinois 
decisions since the Funkhouser case have pricked out an uncertain line between 
the old common-law notion and a frank acceptance of certiorari as having the 
same office for reviewing administrative decisions as the writ of error enjoys for 
reviewing judicial decisions. The result has been to establish two contradictory 
lines of cases: one extending the “jurisdictional facts” doctrine when a fuller re- 
view is to be made,*5 the other contracting the doctrine when the administrative 
tribunal’s decision is to be upheld.** That the courts have not been unaware of this 
inconsistency is made clear by the opinion delivered in People v. Allman," decided 
the same day as the principal case, in which all the leading cases are collected, a 
majority of them reconciled, and three apparently overruled. But if the Aliman 
case does much to clarify the present situation, it cannot provide a remedy for 
the vice latent in the “jurisdictional facts” doctrine itself: the defect inherent in 
any attempt to arrive at a desired end—here, to review the evidence—by a 
means unsuited to accomplish it. The unsatisfactory nature of this process of 
“using indirections to seek directions out” is apparent to anyone reading the 
cases in search of some continuity. 

The principal case may well be criticized on this count. Faced with the as- 
sumed necessity of finding a failure of jurisdiction before it could look into the 
evidence, the court was compelled to resort to a finding that the Civil Service 
Commission, if it wished to escape losing its jurisdiction, must have in its files 
prior to issuing a discharge order the entire record of the proceedings before it 


reduced to its final form. In short, the first half of the instant opinion rests on a 

denial to the commission of the nunc pro tunc procedure regularly engaged in 

by courts.** The holding that the commission may not prepare, type, and file 

the documents actually making up its findings and decision subsequent to its 

formal discharge order because its jurisdiction was “exhausted” with the filing 

of that order appears to be unique.’® Since such a construction imposes on the 
3% Jackson v. People, 9 Mich. 111 (1860). 


33 People v. Board of Police, 39 N.Y. 506 (1868). 
34 Milwaukee Iron Co. v. Schubel, 29 Wis. 444 (1872). 


38 Besides the cases cited in note 23 supra, see Kilroy v. Retirement Board, 297 Ill. App. 
261, 17 N.E. 2d 527 (1938); Frye v. Hunt, 365 Ill. 32, 5 N.E. 2d 398 (1936); Crocher v. Abel, 
348 Ill. 269, 180 N.E. 852 (1932). 

36 People v. Finn, 247 Ill. App. 53 (1927); People v. Ames, 277 Ill. App. 312 (1934); Jo- 
haaski v. City of Chicago, 274 Ill. App. 423 (1934). 

37 329 Ill. App. 296, 68 N.E. 2d 203 (1946). 

38 A nunc pro tunc order quashing a writ of certiorari which appeared “to have been entered 
from minutes kept by the judge and the clerk of the court at the time the original order was 
directed to be ordered”’ is not open to objection. Funkhouser v. Coffin, 221 Ill. App. 14, 23 
(1921). It is not without significance that the instant court failed to refer to this commonplace 
judicial procedure, a point relied upon by the defendants. 


39 In McCarthy v. Geary, 229 Ill. App. 414 (1923), and Buttimer v.Geary, 229 Ill. App. 
524 (1923), it was held to be error to strike from a return in certiorari a transcript of evidence 
prepared from a stenographer’s notes after service of the writ and introduced as part of the 
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commission a requirement more rigid than is imposed by the statute governing 
it, the holding would appear to be open to the charge of judicial regulation in 
excess of that contemplated by the legislature. A frank adoption of the “sub- 
stantial evidence” rule would obviate the necessity for such unsatisfactory 
holdings. The Illinois legislature has recognized the need and supplied the rem- 
edy in the recently adopted Administrative Review Act,‘® which provides that 
the hearing and determination of the reviewing court shall extend to all matters 
of law and fact presented by the entire record. Owing to the experimental na- 
ture of this legislation and the reluctance of some administrative agencies to 
disturb their present review procedures, the act has not been uniformly adopted 
but at present applies only to those administrative bodies operating under a 
statute which has incorporated the act’s provisions. The Illinois Act to Regu- 
late the Civil Service of Cities is not yet among this number.” Nevertheless, it 
is submitted that, prior to the incorporation of the act in all regulatory statutes, 
courts—given this clear legislative mandate—might justifiably abandon the 
uncertain and unwieldly machinery of the “jurisdictional facts” doctrine in 
favor of the “substantial evidence” rule, a step which would serve to bring judi- 


return. The court said in the McCarthy case, “We are referred to no cases holding that the 
transcript of shorthand notes of a case is a subsequent ‘proceeding’. . . . and upon reason it 
cannot be. Transcribing shorthand notes taken at the trial is no more a subsequent ‘proceed- 
ing’ than binding the proceedings in one record would be. ‘Proceedings’ are intrinsic acts in the 
process of litigation, not the merely manual clerical work of transcribing the evidence and 
making up the record.” McCarthy v. Geary, 229 Ill. App. 414, 417 (1923). The objection 
that in the instant case the notes were not those of a regular reporter but rather those of one 
of the commissioners and that they were not filed with the commission’s records prior to 
their use in preparing the return would not seem to take the case out of this holding. More- 
over, as the court in the Buttimer case pointed out, “‘a trial before the Civil Service Commission 
‘is not a common-law or criminal proceeding, but an investigation’ in which the precision 
and formality required in actions-at law are not essential,” citing Joyce v. City of Chicago, 216 
Ill. 466 (1905). Buttimer v. Geary, 229 Ill. App. 524, 527 (1923). 

In Benton Coal Co. v. Industrial Comm’n, 321 Ill. 208, 151 N.E. 520 (1926), it was held 
that an administrative tribunal had no authority to allow the filing nunc pro tunc of a docu- 
ment which had not been filed within the jurisdictional statutory period. The Benton case 
may be distinguished from the principal case, for it concerned the limitation of the right to 
review under the Workmen’s Compensation Act, while in the instant case there is no showing 
that the commission in filing its findings and decision nunc pro tunc violated any statutory 
limitation. Moreover, the notion that the commission’s jurisdiction was “exhausted” follow- 
ing the issuance of its discharge order tends to throw doubt on one of the commission’s own 
rules which provides that after the entry of a decision and a discharge order, the commission 
may entertain a petition for a rehearing. Civil Service Laws and Rules for the City of Chicago, 
Rule VI, Sec. 5, p. 28 (1925). 

4° Til Rev. Stat. (1945) c. 110, §§ 264-270. 


“To prevent unwarranted judicial interference with administrative functions, the act 
also provides that the administrative body’s findings and conclusions on questions of fact shall 
be prima facie true and correct, and, further, that no new or additional evidence shall be 
heard by the reviewing court. Ibid., § 274. 

#Some forty-nine regulatory statutes have been brought within the scope of the act, 
including the Illinois Civil Service Act (covering state employees). A brief discussion of the 
purpose and scope of the Administrative Review Act by one of its draftsmen may be found in 
Mills, The Illinois Administrative Review Act, 28 Chi. Bar Rec. 7 (1946). 
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cial decisions in line with clearly-stated legislative policy and obviate a resort 
to such extreme measures as the court in the instant case felt compelled to 


adopt. 


Constitutional Law—-Freedom of Speech—-Requirement that Speeches and 
Program Be Submitted as Condition Precedent to Use of Public Auditorium 
Invalid—(California]—The petitioners, members of the San Diego Civil Lib- 
erties Committee, applied to the respondent school board for the use of a high 
school auditorium for a series of meetings. The California Civic Center Act' 
empowered the respondent board to require a copy of the program and speeches 
to be filed in advance and to permit the use of the school facilities only in accord- 
ance with regulations adopted by the board. The petitioners refused to submit 
a copy of their program and speeches. Thereupon the respondent agreed to grant 
the petitioners use of the auditorium upon the sole condition that the petitioners 
file an oath of non-affiliation with any organization seeking to overthrow the gov- 
ernment by violence. The petitioners refused to comply and instituted manda- 
mus proceedings in the California Supreme Court to compel the respondent board 
to grant the use of the auditorium free from any conditions. Held, the writ of 
mandamus should issue, two justices dissenting. Those sections of the California 
Civic Center Act requiring copies of the program and speeches to be filed in 
advance with the respondent board are an unconstitutional restriction upon 
freedom of expression. Danskin v. San Diego Unified School District. 

The vigorous dissent in this case questions the majority opinion’s application 
of the clear and present danger test, noting the limited degree to which that 
test has been employed by courts in the past. An examination of the origin and 
previous application of this judicial test seems to substantiate the minority 
opinion. Few cases have directly considered the validity of a statute regulating 
the conduct of meetings in public auditoriums. Davis v. Massachusetis’ was the 
leading case on the closely related question of statutes governing public meet- 
ings in streets and parks. As a consequence of this decision, statutes regulating 
freedom of expression by requiring a permit as a condition precedent to a public 
meeting were upheld by the courts where arbitrary and unlimited discretionary 
powers were not placed in the hands of the licensing official.‘ The test employed 
in determining the statute’s validity in these cases was whether the restriction 
constituted a proper and reasonable exercise of a state’s police power.’ 

* Cal. Education Code (Deering, 1944) §§ 19431-309. 

2171 P. ad 885 (Cal., 1946). 3 167 U.S. 43 (1897). 

4 Bloomington v. Richardson, 38 Ill. App. 60 (1889); Commonwealth v. Abrahams, 156 
Mass. 57, 30 N.E. 79 (1892); Duquesne v. Fincke, 269 Pa. 112, 112 Atl. 130 (1920); Buffalo v. 
Till, 182 N.Y. Supp. 418 (App. Div., 1920). 

5 See also Cox v. New Hampshire, 312 U.S. 569 (1941); Anderson v. Wellington, 40 Kan. 
173, 19 P. 719 (1888); Chicago v. Trotter, 136 Ill. 430, 26 N.E. 359 (1891); Fitts v. Atlanta, 
121 Ga. 567, 49 S.E. 793 (1905); People ex rel. Doyle v. Atwell, 232 N.Y. 96, 133 N.E. 364 


(1921); Commonwealth v. Surridge, 265 Mass. 425, 164 N.E. 480 (1928); Coughlin v. Chicago 
Park District, 364 Ill. 90, 4 N.E. ad 1 (1936). 
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Recent cases, however, have indicaied a more stringent attitude on the part 
of the courts toward any statute restricting freedom of expression.’ This atti- 
tude has taken the form of restricting the scope of permissible state regulation 
in this field by employing a different test, which provides that a clear and pres- 
ent danger to the community must arise from an exercise of free speech before 
a statute may constitutionally prohibit or limit such expression. This doctrine 
first emerged in the United States Supreme Court cases arising out of the Es- 
pionage Acts of 1917 and 1918,’ and, as subsequently developed, was applied to 
cases involving criminal prosecutions both under penal statutes* and at common 
law.” Actually, the application of a test based upon the imminence of a clear and 
present danger to the nation, rather than upon a reasonable or rational relation 
between the restriction imposed and the public welfare, ordinarily results in 
striking down the statute because of the rare existence of such a danger. 

It should be noted, moreover, that in each instance where the test of a clear 
and present danger was employed by the United States Supreme Court, the 
statute in question contemplated a prosecution involving a fine or imprison- 
ment, or both, upon conviction.’® The language found in more recent Supreme 
Court cases has caused some authorities to believe that the clear and present 
danger test is to be applied to all legislation purporting to restrict freedom of ex- 
pression, irrespective of whether the legislation contains the elements of a penal 
prosecution." If this suggestion has in fact become law it would appear to be a 
substantial extension of this test as originally applied. 

In Pennekamp v. Florida,” the most recent Supreme Court case employing 
the doctrine of a clear and present danger, the court indicated that the consti- 
tutionality of a restriction upon freedom of expression ultimately turns upon a 
balancing of values by the court, rather than upon an imminent national dan- 


6 Loyell v. City of Griffin, 303 U.S. 444 (1938); Schneider v. State, 308 U.S. 147 (1940); 
West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943); Thomas v. Collins, 
323 U.S. 516 (1944); Pennekamp v. Florida, 66 S. Ct. 1029 (1946). 


7 Schenck v. United States, 249 U.S. 47 (1919). Contra: Abrams v. United States, 250 
U.S. 616 (1919). Justice Holmes, who wrote the majority opinion in the Schenck case, dis- 
sented vigorously in the Abrams case, maintaining that the clear and present danger test was 
improperly rejected. 


* Whitney v. California, 274 U.S. 357 (1927); Herndon v. Lowry, 301 U.S. 242 (1937); 
DeJonge v. Oregon, 299 U.S. 353 (1937); Bridges v. California, 314 U.S. 252 (1941). 


oe v. Connecticut, 310 U.S. 296 (1940); Chaplinsky v. New Hampshire, 315 U.S. 
568 (1942). 


*° Schenck v. United States, 249 U.S. 47 (1919); Whitney v. California, 274 U.S. 357 (1927); 
DeJonge v. Oregon, 299 U.S. 353 (1937); Herndon v. Lowry, 301 U.S. 242 (1937); Thornhill v. 
Alabama, 310 U.S. 88 (1940); Schneider v. State, 308 U.S. 147 (1940); Bridges v. California, 
314 U.S. 252 (1941); West Virginia State Board of Education v. Barnette, 319 U.S. 624 
(1943); Thomas v. Collins, 323 U.S. 516 (1944). 


*! See the cases and arguments collected in Murrish, Protection of Free Speech under the 
Federal Constitution, 28 Calif. L. Rev. 733 (1940). 


66 S. Ct. 1029 (1946). 
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ger in the sense that that phrase has been most frequently used.’ For example, 
in the “picketing” cases,'4 the Supreme Court weighed the values of permitting 
unrestricted freedom of expression in organizing and furthering labor unionism 
against the coercive threat presented by unrestricted picketing. In the “leaflet” 
cases,"5 the value of free expression was held to override the danger of littered 
streets; and in the “meeting” cases,"* the value of free expression was given a 
greater weight than any difficulties of policing."” 

The California Supreme Court in the present case, by invoking the clear and 
present danger test, is not only accepting but apparently extending this doctrine 
to all cases involving freedom of expression. The question presented to the 
court was not one of punishment under a penal statute, but whether the state, 
having permitted the use of its public schools for meetings, must grant such use 
unconditionally without subjecting the applicants to some measure of responsi- 
bility. 

The technique of balancing social values in determining the constitutionality 
of a restriction upon freedom of expression involves a process similar to that 
employed by the courts in considering legislation under the state’s police power. 
And inasmuch as the statute in this case is not penal in nature, it would seem 
that in this phase of civil liberties the statute should stand or fall on the same 
basis as those statutes enacted under the police power of a state."* 

On the other hand, this extension of the clear and present danger doctrine to 
a non-penal statute may be justified if it eliminates a previous restraint. Stat- 


'3In the Pennekamp case, Mr. Justice Reed, speaking for the majority, said, “. ... we 
must weigh the impact of the words against the protection given by the principles of the 
First Amendment . ... to public comment on pending court cases. We conclude that the 
danger . . . . has not the clearness and immediacy necessary to close the door of permissible 
public comment.” 66 S. Ct. 1029, 1039 (1946). Note that Mr. Justice Frankfurter limits the 
application of the clear and present danger test to the specifically alleged danger in this case, 
thus avoiding any reference to a national danger. See also Cathcart, Constitutional Freedom 
of Speech and of the Press, 21 A.B.A.J. 595 (1935). 


4 Thornhill v. Alabama, 310 U.S. 88 (1940); American Federation of Labor v. Swing, 
312 U.S. 321 (1941). 


8 Lovell v. City of Griffia, 303 U.S. 444 (1938); Schneider v. State, 308 U.S. 147 (1940). 


*6 DeJonge v. Oregon, 299 U.S. 353 (1937); Hague v. C.1.0., 307 U.S. 496 (1939); Cox v. 
New Hampshire, 312 U.S. 569 (1941). 


*7 But in the “flag-salute” cases, freedom of expression was subordinated to the state’s 
policy of encouraging national unity until the United States Supreme Court reversed itself 
in West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1934). Six “flag-salute” 
cases were decided by the Supreme Court within a span of six years. The first five cases upheld 
the state’s power to require flag saluting. Leoles v. Landers, 302 U.S. 656 (1937); Hering v. 
State Board of Education, 303 U.S. 624 (1938); Gabrielli v. Knickerbocker, 306 U.S. 621 
(1939); Johnson v. Deerfield, 306 U.S. 621 (1939); Minersville District v. Gobitis, 310 U.S. 
586 (1940). However in the Barnette case, the clear and present danger doctrine was invoked 
and the state statute was invalidated. But it should be noted that only in this latter case was 
the statute penal in nature. 


** For a striking illustration of a parallel situation where this approach was utilized, see 
People v. Sandstrom, 279 N.Y. 523, 18 N.E. 2d 840 (1939). 
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utes requiring the fulfillment of conditions precedent to the exercise of free 
speech can operate as effectively to restrain an individual as would a penal stat- 
ute. Where this is the situation, such statutes should, logically, also be invali- 
dated. Consequently, the court in the Danskin case might well be serving notice 
that it will not tolerate any limitation whatsoever upon freedom of expression 
by a statute calculated to circumvent the judicial test applicable to penal stat- 
utes, where the statute in question operates with equal effectiveness to inhibit 
the freedom of expression. A general adoption of this view would operate to ex- 
tend the clear and present danger test to all instances where the legislature seeks 
to regulate freedom of expression, an extension which has been urged by various 
writers.’® It has also been suggested that states should actively encourage free- 
dom of expression as a necessary prerequisite for an enlightened society.*? In 
many communities the achievement of such a goal is necessarily dependent upon 
the acquisition of a meeting-place usually under the control of a public agency. 
Certainly the California Supreme Court, in requiring that where public audi- 
toriums are to be used for meetings they must be made available without prior 
restraints, is clearing the way for a greater freedom of expression. 


Income Taxation—Dividend-on Purchases—Dividends from Capitalized 
Earnings Taxable to One becoming Stockholder after Capitalization—{F ederal]. 
—Between 1916, when it was organized, and 1932, a corporation had sold 8,840 
shares of $100 par value common stock at $100 per share. Between 1921 and 
1924, corporate earnings were capitalized through the distribution of non-taxable 
common stock dividends. In 1932, by a reduction of par value from $100 to $25, 
the capital stock account was written down and a capital surplus was created. 
Subsequent earnings were carried in an earned surplus account. In 1939 a cash 
dividend of $9 per share was distributed; $0.4489 of this was debited to earned 
surplus (thereby exhausting the earned surplus account) and $8.5511 was debit- 
ed to the capital surplus account. Plaintiff, an officer of the corporation, who 
had purchased 12,120 of 23,417 outstanding shares at an aggregate cost of $206,- 
845 between 1931 and 1939, treated that part of the dividend which had been 
debited to capital surplus as a return of capital and reported only the $0.4489 
per share as a taxable dividend. The commissioner determined that the entire 
distribution was a taxable dividend since the source of the capital surplus cre- 
ated by the par value reduction was the undistributed earnings which had been 
capitalized upon the issuance of the previous stock dividends. The Tax Court 
upheld the commissioner. On petition of review to the circuit court, held, the 
previous non-taxable stock dividends had not changed earnings to capital, and 
- the fact that the plaintiff was not a distributee of such a dividend but a pur- 


*9 Chafee, Freedom of Speech (1920). For a discussion of related problems see Corwin, 
Freedom of Speech and Press under the First Amendment: a Résumé, 30 Yale L. J. 48 (1920); 
Willis, Freedom of Speech and of the Press, 4 Ind. L. J. 445 (1929). 
2° Reisman, Civil Liberties in a Period of Transition 88 (1942). 
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chaser from a distributee did not make the distribution a return of capital to the 
plaintiff; that the result would be the same whether or not the plaintiff had 
knowledge of the prior stock dividend. Judgment affirmed. Long v. Com’r of 
Int. Rev. 

The instant case presents in a slightly disguised form the familiar dividend-on 
problem, and raises the question of whether the disguise warrants a different 
treatment from the somewhat curious results reached in the ordinary dividend- 
on case. 

That the character of corporate earnings cannot be changed by a non-taxable 
stock dividend so that a subsequent cash distribution will be considered a capital 
distribution would seem to be an inevitable consequence of the Eisner v. Ma- 
comber* doctrine. However, until recently it had been held that if earnings had 
been capitalized in good faith’ or for a valid business purpose,‘ a subsequent 
distribution out of a capital surplus arising from a capital reduction was not 
taxable as ordinary income. Recent cases‘ have removed this qualification from 
Section 115(h)* of the Internal Revenue Code. 

The petitioner apparently recognized the futility of urging the good faith or 
valid business purpose argument, but contended that although the distribution 
might be taxable as ordinary income to the original recipient of the stock divi- 
dend, to him it was a return of capital since the earnings had been capitalized 
before he became a stockholder. 

In so doing the petitioner was making the traditional argument of the tax- 
payer in the dividend-on case: namely, that the purchase price reflects surplus 
accumulations’ and hence any distribution of such accumulations, whether out 

+155 F. 2d 847 (C.C.A. 6th, 1946). 


252 U.S. 189 (1920). This has been expressed in Hormann v. Com’r of Int. Rev., 34 B.T.A. 
1178 (1936): “The provisions of the statute relating to distribution are concerned with the 
effect on the corporation. The aim is to tax the stockholder the income realized by him through 
the distribution of earnings or profits accumulated This aim would be defeated if a non- 
taxable stock dividend were treated as diminishing the amount of earnings and profits avail- 
able for subsequent distribution.” Ibid., at 1183. 

3 Patty v. Helvering, 98 F. 2d 717 (C.C.A. 2d, 1938); Com’r of Int. Rev. v. Cordingley, 78 
F. 2d 118 (C.C.A. 1st, 1935); Com’r of Int. Rev. v. Brown, 69 F. 2d 602 (C.C.A. 7th, 1934). 


4Com’r of Int. Rev. v. Quackenbos, 78 F. 2d 156 (C.C.A. 2d, 1935); Bedford’s Estate v. 
Com’r of Int. Rev., 144 F. 2d 272 (C.C.A. 2d, 1944); De Nobili Cigar Co. v. Com’r of Int. 
Rev., 143 F. ad 436 (C.C.A. ad, 1944). 

5 Com’r of Int. Rev. v. Estate of Bedford, 325 U.S. 283 (1945); Kirschenbaum v. Com’r of 
Int. Rev., 155 F. 2d 23 (C.C.A. ad, 1946). 

* “Effect on earnings and profits of distribution of stock.—The distribution (whether before 
January 1st, 1939, or on or after such date) to a distributee by or on behalf of a corporation of 
its stock or securities, of stock or securities in another corporation, or of property or money 
shall not be considered a distribution of earnings or profits of any corporation (2) if the 
distribution was not subject to tax in the hands of such distributee because it did not consti- 
tute income to him within the meaning of the Sixteenth Amendment ” 52 Stat. 406 
(1938), 26 U.S.C.A. § 115 (h). 

7 Since the taxpayer in the instant case purchased his shares at a price considerably below 
book value, it might be questioned whether the purchase price did reflect such accumulations. 
The exact significance of this fact cannot be evaluated since there is no indication of the rela- 
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of earned or capital surplus, is really a return of investment and not gain to one 
becoming a stockholder subsequent to such accumulations.’ A purchase under 
these conditions is characterized as dividend-on.? 

When one buys shortly before the declaration of an earnings dividend it is 
settled that the purchaser must include the dividend in his gross income, even 
though the value of his stock drops after such dividend."® In what may now be 
regarded as a dubious holding" because of a change in phraseology of a treasury 
regulation,” it was held that dividends received by one who purchased stock 
after the declaration of a dividend but before the record date would be treated 
as taxable income to the purchaser. However, purchase of stock and dividend 
rights after the record date operate as an assignment of an account receivable 
so that the dividend is not taxable to the purchaser." 

Whether the one new characteristic of the instant case—that the source of 
the distribution was capitalized earnings rather that earned surplus—affords 
the petitioner a valid distinction, suggests a review of the reasons advanced for 
the results in the typical dividend-on situation. 

The results in the dividend-on situation have been justified on various 
grounds. In United States v. Phellis,"* Mr. Justice Pitney remarked that the tax 
was only apparently a tax on capital and that when one purchased dividend-on 
the purchase price would be discounted by the prospect of a taxable distribu- 


tion between book and actual value. In any event, the court ignored this aspect and hence there 
is justification for advancing the general proposition. 


* The fall in market price equals the amount of the dividend received, hence the dividend-on 
purchaser is in no better position for having received the dividend. Schabacker, Stock Market 
Theory and Practice 353 (1930). See generally, Magill, Realization of Income Through Cor- 
porate Distributions, 36 Col. L. Rev. 519 (1936); Powell, Income from Corporate Dividends, 
35 Harv. L. Rev. 363 (1922); Maggs, Computation of Income, 13 Calif. L. Rev. 13 (1924). 


* United States v. Phellis, 257 U.S. 156, 171 (1921). “In buying at a price that reflected 
the accumulated profits, he of course acquired as a part of the valuable rights purchased the 
prospect of a dividend from the accumulations—bought ‘dividend on’ as the phrase goes—and 
necessarily took subject to the burden of the income tax proper to be assessed against him by 
reason of the dividend if and when made.” 


© Rippel v. Com’r of Int. Rev., 12 B.T.A. 438 (1928); Moore v. Com’r of Int. Rev., 22 
B.T.A. 366 (1931); Frieder v. Com’r of Int. Rev., 27 B.T.A. 1239 (1933). 


™ Jemison v. Com’r of Int. Rev., 28 B.T.A. 514 (1933). 


In 1936, Treas. Reg. 74, Sec. 22(a) (1928), which stated that if stock were sold between 
dividend dates the entire amount of the dividend would be income to the vendee, was reworded 
so that it now reads: “The fact that a dividend is declared shortly after the sale of corporate 
stock and the sale price is influenced by the expectation of the payment of a dividend, does not 
make such dividend when paid taxable to the vendor as a dividend . . . .” Treas. Reg. 111, 
Sec. 29.22(a)—1 (1946). Thus the current Regulation leaves in doubt the tax consequences of a 
dividend when there has been a sale after declaration but before record date. See Mertens, 
Law of Federal Income Taxation § 9.129 (1942); C.C.H. Fed. Tax. Serv. 951.674 (1946). 


3 Gladstone Co., Ltd. v. Com’r of Int. Rev., 35 B.T.A. 764 (1937). 
4 257 U.S. 156 (1921). 
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tion. This rationalization has been criticized for failing to recognize that the 
uncertainty attendant dividend distributions both as to size and time makes an 
informed discount impossible and also that the individual purchaser cannot dis- 
count for his own tax liability when purchasing through an impersonal market.’° 

The argument of Mr. Justice Pitney, however, does suggest a valid justifica- 
tion—that the possibility of a taxable distribution is one of the risks to be con- 
sidered by the purchaser. The essence of this rationale is that the purchaser has 
knowledge that there exist accumulated earnings from which a taxable distribu- 
tion can be made. If such earnings have been capitalized a mere examination 
of the corporate balance sheet will not reveal a potential taxable distribution 
and hence notice would not be brought to the purchaser. The notice requirement 
might be satisfied even here, however, since it could be said that the prospective 
purchaser is under a duty to investigate the corporate financial operations to de- 
termine whether earnings have ever been capitalized. Notice could have been 
readily imputed to the petitioner in the instant case because of his position as an 
officer and controlling stockholder of the corporation. However, the court did 
not rely on the notice argument but stated that “whether or not the petitioner 
had knowledge of the prior stock dividends is immaterial.’” 

Another justification supporting the separation of gain and tax burden is the 
administration problem which would be presented were the Treasury Depart- 
ment to determine in each instance which part of a dividend was accumulated 
before a taxpayer became a stockholder and which part was accumulated sub- 
sequent to that time."* One writer advancing this position recognizes that al- 
though this argument has merit in the case of ordinary recurrent dividends, the 
administrative burden would not be quite so great in the case of extraordinary 
dividends which would be less frequent and would have greater tax conse- 
quences to the recipient.’? The distribution in the instant case would seem to 
qualify as an extraordinary dividend and hence could justify the administra- 
tive investigation necessary to determine that the earnings had been accumu- 
lated prior to the time when the petitioner became a stockholder. 

None of these justifications approaches the basic problem pointed up by the 
taxation without gain which results from dividend-on purchases. It is suggested 

3“... if an investor happened to buy stock shortly before the dividend, paying a price 
enhanced by an estimate of the capital plus the surplus of the company, and after distribution of 
the surplus, with corresponding reduction in the intrinsic and market value of the shares, he 
were called upon to pay a tax upon the dividend received, it might look in his case like a tax on 
capital. But it is only apparently so... . presumably the prospect of a dividend influenced 
the price paid, and was discounted by the prospect of an income tax to be paid thereon.” 
United States v. Phellis, 257 U.S. 156, 171-72 (1921). The dividend-on problem was dis- 
cussed only by analogy to the main issue—the tax consequences in a corporate reorganization 


following the distribution of stock of the new corporation as a dividend to the stockholders of 
the old corporation. 


*6 Powell, op. cit. supra note 8, at 371. 

7 Long v. Com’r of Int. Rev., 155 F. 2d 847, 850 (C.C.A. 6th, 1946). 

8 Maggs, op. cit. supra note 8, at 26; Magill, op. cit. supraynote 8, at 531-32. 
"9 Maggs, op. cit. supra note 8, at 26. 
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that they are not persuasive since they are concerned only with the plight of 
the purchaser. The problem arises out of the capital gains system, which treats 
any increase between cost and selling price of stock as a capital gain and not 
ordinary income to the seller, despite the fact that such gain may be attributable 
in part, at least, to undistributed corporate earnings which have been accumu- 
lated while the seller has been a stockholder. Unless, then, such earnings are to 
escape taxation as ordinary income completely they must be taxable to some- 
one other than the one who has received the benefit of such earnings. To hold 
otherwise would mean that revenue from the taxation of dividends would de- 
pend on the fortuitous timing of the sale of stock just prior to dividend distribu- 
tions. On this analysis the element of notice or assumption of risk is not mate- 
rial, and that the earnings have been capitalized does not offer any protection 
to the purchaser. The only significant inquiry is whether or not earnings are 
being distributed. 

A comparison of the treatment accorded dividend-on purchasers with the 
tax consequences of other distributions of corporate earnings indicates, how- 
ever, that the earnings distribution criterion is not consistently applied; a dif- 
ferent treatment has been permitted if the distribution has been to an “‘inter- 
vening purchaser” in a stock redemption, or even to an original stockholder in 
liquidation. 

The “intervening purchaser” is protected when stock originally issued as a 
non-taxable dividend involving the capitalization of earnings is redeemed under 
circumstances indicating that the redemption is “essentially equivalent to the 
distribution of a taxable dividend.’”° It has been held in this situation that the 
redemption price, although taxable as ordinary income to the extent that it rep- 
resents previously capitalized earnings if the stock is redeemed from an original 
recipient of the non-taxable dividend, is a return of capital if redeemed from an 
“intervening purchaser” of the stock." The criterion applied here is not whether 
the distribution is one of corporate earnings but whether it is gain to the re- 
cipient. 

A valid reason can perhaps be advanced for the different treatment accorded 
taxpayers in these similar situations. The intervening purchaser in the stock re- 
demption situation loses his entire equity since he exchanges his stock interest 
for the cash distribution, hence to him the stock redemption, although a dis- 
tribution of corporate earnings, is a final return of capital. The dividend-on pur- 
chaser, however, does not lose his equity interest after a dividend is paid. Fu- 
ture corporate earnings may restore the value of his stock, but if he sells before 

2 “Redemption of Stock.—If a corporation cancels or redeems its stock (whether or not 
such stock was issued as a stock dividend) at such time and in such manner as to make the 
distribution and cancellation or redemption in whole or in part essentially equivalent to the 
distribution of a taxable dividend, the amount so distributed in redemption or cancellation of 
the stock, to the extent that it represents a distribution of earnings or profits accumulated 


after February 28, 1913, shall be treated as a taxable dividend.” 52 Stat. 496 (1938), 26 
U.S.C.A. § 115(g). 


™ Parker v. United States, 88 F. 2d 907 (C.C.A. 7th, 1937); see Com’r of Int. Rev. v. 
Cordingley, 78 F. ad 118 (C.C.A. rst, 1935). 
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that time the capital loss which he will be allowed will be some compensation for 
the tax he had to pay on the dividend. The dividend-on purchaser, hence, is in a 
better position to recoup the tax expense than would be the purchaser in the 
stock redemption situation, and although in each case corporate earnings are 
being distributed, the interest of each taxpayer, when weighed against the gen- 
eral interest of all taxpayers in seeing that the tax-burden is fairly distributed, 
might justify a different treatment. 

Solicitude for the interest of the individual taxpayer as opposed to that of 
taxpayers generally seems to be carried too far in a third type of corporate dis- 
tribution—total liquidation of the corporation. Here the entire distribution is 
treated as a return of capital,” even though earnings are being distributed and 
even though the distribution may be to one who was a stockholder while such 
earnings were accumulated. Such treatment could be justified if it was limited 
in its application only to “intervening purchasers” whose position would be that 
of “intervening purchasers” in the stock redemption situation. If either the dis- 
tribution of earnings test or the individual gain test were applied to the liquida- 
tion situation, at least part of the corporate earnings would not escape taxation 
as ordinary income. 

The unintentional, rough balancing of individual and general interests, and 
the conflicting results which have been pointed up, are an unavoidable conse- 
quence in a tax system which accords special treatment to capital gains and 
losses. Taxation without gain and distribution of earnings without taxation re- 
sult from a failure to tax corporate earnings to those who were stockholders at 
the time such earnings were accumulated. The only solution would seem to be 
to remove stock transactions, insofar as they reflect accumulated corporate 
earnings, from the capital gains concept, for it is this special treatment accorded 
stock sellers which makes necessary stop-gap rules in the treatment of distribu- 
tions to stock buyers. A number of ways of accomplishing this result have been 
suggested,” such as taxing earnings through the corporation or treating any gain 
or loss on sale as ordinary gain or loss.*4 The instant case suggests once again 
that particular tax problems cannot be solved without regard to more radical 
changes necessary in the entire tax structure. 


52 Stat. 496 (1938), 26 U.S.C.A. §115(c). “Distributions in Liquidation —Amounts 
distributed in complete liquidation of a corporation shall be treated as in full payment in 
exchange for the stock, and amounts distributed in partial liquidation of a corporation shall 
be treated as in part or full payment in exchange for the stock 


*3 Simons, Personal Income Taxation 153 (1938); Twentieth Century Fund, Facing the 
Tax Problems 164-71, 476-84 (1937); James, Irascible Comments on the Revenue Laws, 
9 Univ. Chi. L. Rev. 58, 67 (1941); Simons, Federal Tax Reform, 14 Univ. Chi. L. Rev. 20, 
49 (1946). 

*4 The latter plan would be combined with an averaging-out system of iucome determina- 
tion so that there would be no unreasonable burden in any one tax period. Corporate dis- 
tributions would not be taxable as such, but would reduce the stockholder’s basis; the re- 
duced basis would result in a greater gain on sale or other realization—such as death or gift 
transfer—thereby correlating tax burden and individual gain. 
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Jurisdiction—State Courts—Action under Federal Statute Not Maintained 
by State Court—[Rhode Island].—In August, 1944, the defendant sold 
an automobile to the plantiff for $210 more than the maximum legal price 
established under the Emergency Price Control Act of 1942 as amended by 
the Stabilization Extension Act of 1944.' The trial court awarded the plaintiff 
an amount equal to the overcharge plus attorney’s fees. On the defendant’s 
exception to the overruling of his demurrer, held, exception sustained. The 
treble damages provision of the federal statute is penal in the international sense 
and therefore not cognizable in the courts of Rhode Island under the conflict of 
laws rule that “‘The courts of no country execute the penal laws of another. 

..” Testa v. Katt. 

The Supreme Court of Rhode Island here followed its earlier decision in 
Robinson v. Norato‘ in which it had declared the 1942 version of the EPCAS to 
be a penal statute of a foreign sovereignty within the meaning of the conflicts 
rule, The plaintiff in the Robinson case had argued unsuccessfully that the act 
was not a penal statute in an international sense, that the United States was 
not a foreign sovereignty with respect to Rhode Island, and that in any event, 
the supremacy clause of the Constitution’ required Rhode Island to enforce the 
act regardless of the penal nature of its sanctions. 

On the conflicts point alone, the Rhode Island decisions go against the 
weight of authority in construing the EPCA as a penal statue of a foreign 
sovereignty.’ It is understandable that the court might have difficulty in con- 
struing the Act as remedial inasmuch as it provides for criminal sanctions, for 
triple damages, for intervention by the administrator on behalf of any injured 
person, and for the administrator to bring the action on behalf of the govern- 
ment if the buyer cannot or does not bring the action within thirty days of the 


* The pertinent section of this act, hereinafter called the EPCA, reads as follows: “If 
any person selling a commodity violates a regulation, order or price schedule prescribing a 
maximum price or maximum prices, the person who buys such commodity for use or con- 
sumption other than in the course of trade or business may . . . . bring an action against the 
seller on account of the overcharge. In such action the seller shall be liable for reasonable 
attorney’s fees and costs as determined by the court, plus whichever of the following sums is 
the greater: (1) Such amount not more than three times the amount of the overcharge, or 
the overcharges, upon which the action is based as the court in its discretion may determine, 
or (2) an amount not less than $25 nor more than $50, as the court in its discretion may de- 
termine . . . .” 58 Stat. 632 (1944), so U.S.C.A. App. § 925 (e) (1944). 


2 The rule was stated by Chief Justice Marshall in The Antelope, 10 Wheat. (U.S.) 66, 123 
(1825). 


347 A. 2d 312 (R.L, 1946), cert. granted 67 S. Ct. 122 (1946). 
471 R.I. 256, 43 A. 2d 467 (1945). 

5 56 Stat. 23 (1942), 50 U.S.C.A. App. § gor (1944). 

*U.S. Const. Art. VI, § 2. 


7 Desper v. Warner Holding Co., 219 Minn. 607, 19 N.W. 2d 62 (1945); Lapinski v. Copa- 
cino, 131 Conn. 119, 38 A. ad 592 (1944); Regan v. Kroger Grocery & Baking Co., 386 III. 284, 
54 N.E. ad 210 (1944); Beasley v. Gottlieb, 131 N.J.L. 117, 35 A. ad 49 (1943). 
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violation.* Two situations, however, must be distinguished. When the action is 
not brought by the administrator but by an aggrieved purchaser, and the dam- 
ages run to him rather than to the government, most courts have construed the 
statute as compensatory in nature.’ In some of these decisions’® the criterion of 
penalty laid down by the Supreme Court in Huntington v. Atirill™ has been 
utilized. In that case the plaintiff brought an action in Maryland on a New 
York judgment. The Maryland court refused enforcement on the ground that 
the New York statute on which the judgment was based was penal in the inter- 
national sense and therefore the cause of action to which the statute gave rise 
would not have been recognized if brought originally in Maryland. In holding 
that Maryland was obliged to give full faith and credit to the New York judg- 
ment, the Supreme Court said: 


The question whether a statute of one state, which in some aspects may be called 
penal, is a penal law in the international sense, so that it cannot be enforced in the 
courts of another state, depends on the question whether its purpose is to punish an 
offense against the public justice of the state, or to afford a private remedy to a per- 
son injured by the wrongful act.” 


When the action has been brought by the administrator and the damages have 
run to the government, this same test has been applied by some state courts in 
finding the EPCA to be penal.’ Despite this, they have all, with the exception 
of Rhode Island, enforced the triple damages provision under one theory or 
another. Whatever their reasons for such enforcement, the crucial one sug- 


* The provisions concerning criminal proceedings may be ignored by the state courts, for 
jurisdiction over these is given exclusively to the federal courts. 58 Stat. 632 (1944), 50 
U.S.C.A. App. § 925 (1944). 


* Cases cited note 7 supra. In Schaubach v. Anderson, 184 Va. 795, 36 S.E. 2d 539 (1946), 
however, the Virginia Supreme Court held that the EPCA was non-penal only on the theory 
that Congressional intent to have it construed as non-penal was controlling. Since a statute 
may operate far differently than the legislature “intends,” and since Congressional intent is 
at best difficult to ascertain, the court appears to have strained to get its result. Cf. Bowles v., 
Chew, 53 F. Supp. 787 (Cal., 1944); Bowles v. Berard, 57 F. Supp. 94 (Wis., 1944); see Hatton, 
State Jurisdiction of Federal Rights of Action—Emergency Price Control Act, 40 Ill. L. Rev. 
355 (1946). 


© Desper v. Warner Holding Co., 219 Minn. 607, 19 N.W. 2d 62 (1945); Schaffer v. Leim- 
berg, 318 Mass. 396, 62 N.E. ad 193 (1945); Beasley v. Gottlieb, 131 N.J.L. 117, 35 A. 2d 49 
(1943). 


™ 146 U.S. 657 (1892). 


2 Tbid., at 673. Under this definition the treble damages provision of the Sherman Anti- 
Trust Act, 26 Stat. 209 (1890), 15 U.S.C.A. § 1 (1941), was held to be remedial in Chattanooga 
Foundries and Pipe Works v. Atlanta, 203 U.S. 390 (1906). A leading state decision making 
use of the Huntington definition of penality as applied to a state statute is Loucks v. Standard 
Oil Co., 224 N.Y. 99, 120 N.E. 198 (1918). 


*3 Bowles v. Heckman, 64 N.E. 2d 660 (Ind., 1946); Bowles v. Barde Steel Co., 177 Ore. 
421, 164 P. 2d 692 (1945); Bowles v. Farmers’ National Bank, 147 F. 2d 425 (C.C.A. 6th, 
1945). 





RECENT CASES 289 


gested is that the state courts are bound to enforce federal statutes regardless of 
their penal nature because of the supremacy clause of the Constitution." 

In denying the applicability of the supremacy clause to the question of 
whether a state court must enforce a federal statue which the court regards 
as penal and thus unenforceable under its conflicts rule, the Rhode Island de- 
cisions have sharply focused attention upon a constitutional question of long 
standing. At the time of the Constitutional Convention of 1787 it was generally 
assumed without discussion that the United States and the several states 
were not foreign to each other and that the state courts had nothing to do 
with cases involving conflict of laws problems; these were regarded as a part of 
public international law to be handled only by the federal judiciary. The Rhode 
Island court, however, makes an ingenious argument to the effect that, though 
the several states and the United States are not foreign to each other in the 
sense of public international law, they are foreign in the sense of private inter- 
national law.’ It is submitted that a reasonable reading of the supremacy 
clause renders such an argument untenable. 


The supremacy clause provides that: 


This Constitution, and the laws of the United States which shall be made in pur- 
suance thereof, and all treaties made, or which shall be made, under the authority 
of the United States, shall be the supreme law of the land; and the judges in every 
State shall be bound thereby, anything in the Constitution or laws of any State to 
the contrary notwithstanding.” 


The broad sweep of the language, “anything in the . . . . laws of any State 
to the contrary notwithstanding,” allows of no qualification. To argue, as does 
the Rhode Island court, that the supremacy clause requires the state courts 
to enforce federal statutes only when those statutes are in conflict with state 
statutory law seems unwarranted.’ And to dispel any doubt as to the invalidity 
of a construction which would exempt the decisional law of state judges— 
specifically, conflict of laws decisions—from the operation of the supremacy 
clause, the mandate is directed to “the judges in every State.” 

The available historical evidence also appears to controvert the Rhode 
Island court’s thesis. One of the major failings of the early Confederation which 
led to the calling of the Convention of 1787 had been the lack of adequate 
machinery for insuring the enforcement of federal laws by the states. The reso- 
lution proposing the supremacy clause, which was passed unanimously in sub- 

4 Bowles v. Heckman, 64 N.E. 2d 660 (Ind., 1946); Bowles v. Barde Steel Co., 177 Ore. 421 
164 P. 2d 692 (1945); Regan v. Kroger Grocery & Baking Co., 386 Ill. 284, 54 N.E. 2d 210 
(1944); Miller v. Municipal Court, 22 Cal. ad 818, 142 P. 2d 297 (1943); see State Enforce- 
ment of Penalties under Section 205 (e) of Emergency Price Control Act, 41 Ill. L. Rev. 264 
(1946). 

15 Robinson v. Norato, 71 R.I. 256, 43 A. 2d 467, 471 (1945). 

6 U.S. Const. Art. VI, § 2. 


7 Robinson v. Norato, 71 R.I. 256, 43 A. 2d 467, 474 (1945). 
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stantially its present form, was undoubtedly intended to help remedy this situa- 
tion."* Moreover, when the supremacy clause was first considered, the Conven- 
tion had not yet decided whether inferior federal courts should be established 
and thus it is evident that if the federal laws were going to be enforced at all, 
they would have to be enforced by the state courts."® It might be argued with 
some plausibility that the establishment of inferior federal courts ended the 
practical necessity for state enforcement of federal statutes, but historically a 
different turn was taken. Because of the hardship to litigants in having to travel 
to the relatively few federal courts in the early years of the union, and to some 
extent for political reasons, the state courts were under continual pressure to 
exercise jurisdiction over federal causes, and this was acceded to as reasonable 
since the state courts regarded themselves as having general jurisdiction which 
could be limited as to federal causes only by act of Congress.”° It was generally 
accepted that the state courts had concurrent jurisdiction with the federal 
courts in all civil cases arising under federal statutes where such jurisdiction was 
not expressly prohibited by Congress.” Although the advocates of a strong cen- 
tral government succeeded in placing a section in the Judiciary Act of 1789” 
giving the federal courts exclusive original jurisdiction over all suits for the en- 
forcement of penalties under federal laws, the states-rights exponents in Con- 
gress during the following years passed a number of federal statutes which might 
be said to have operated as a pro tanto repeal of that section of the Judiciary 
Act.?3 Under these statutes, state courts could and did take concurrent jurisdic- 
tion with the federal courts in both civil and criminal cases.*4 Not only did 
Congress permit the state courts to take jurisdiction but in some statutes it im- 
posed affirmative duties upon the state courts and officials.** However, by about 
1815 the state courts—which had earlier enforced federal laws as a means of 
increasing state power and prestige—came to feel imposed upon, and some of 

8 2 Farrand, The Records of the Federal Convention of 1787, at 22 (1937). This resolution 
had been introduced after the Convention had been unable to agree to that part of the Vir- 
ginia Plan which gave the national legislature a veto over the legislative acts of the several 


states—a somewhat more direct alternative to the supremacy clause. See 1 Farrand, ibid., 
at 21. 


"9 3 Farrand, op. cit. supra note 18, at 287. 


* United States v. Dodge, 14 Johns. (N.Y.) 95 (1817); Teall v. Felton, 1 Comst. (N.Y.) 
537, aff'd 12 How. 284 (1851); see Elmer v. Pennel, 40 Me. 430 (1855). 

* 3 Farrand, op. cit. supra note 18, at 287; Hamilton, The Federalist, No. 82; 1 Kent Com. 
®2nc— 

395-404. 

= 1 Stat. 76 (1789). 

33 See Bowles v. Barde Steel Co., 177 Ore. 421, 430, 164 P. 2d 692, 697 (1945). 

+4 For excellent discussions of these federal statutes in the light of the Judiciary Article of 
Constitution, U.S. Const. Art. III § 2, see Warren, New Light on the History of the Federal 
Judiciary Act of 1789, 37 Harv. L. Rev. 49 (1923), and Warren, Federal Criminal Laws and 
the State Courts, 38 Harv. L. Rev. 545 (1925). 


*8 Fugitive Slave Act, 1 Stat. 302 (1793); Federal Tax Act, 1 Stat. 506 (1797); Alien Enemy 
Act, 1 Stat. 577 (1798). 
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them began to balk at enforcing federal statutes.** This judicial rebellion gained 
ground, according to Professor Warren, through the disinclination of the north- 
ern states to enforce the federal Fugitive Slave Law.*’ Finally, in Prigg »v. 
Pennsylvania* Mr. Justice Story, speaking for the Supreme Court, held that 
the states could not be compelled to enforce the Fugitive Slave Law because the 
Constitution did not designate particular state functionaries to carry its pro- 
visions into effect. As suggested by Professor Warren, ‘This doctrine that no 
court could enforce the penal laws of another government seems to have been 
established as a judicial pronunciamento, without much reasoning, and chiefly 
from the desire of the federal courts to avoid friction with the states at a par- 
ticularly nervous period.” 

Once the period of tension had ended with the Civil War, the Supreme Court 
was in a position to reassert the supremacy of federal law within the state courts. 
In the leading case of Claflin ». Houseman*® the Court held that when Congress 
in a particular statute did not make federal jurisdiction exclusive, any state 
court of competent jurisdiction could try the case. Expressive of the modern 
feeling of unity between state and nation was the Court’s statement that, ““The 
laws of the United States are laws in the several states, and.just as much 
binding on the citizens and courts thereof as the state laws are. The United 
States is not a foreign sovereignty as regards the several states, but is a con- 
current, and, within its jurisdiction, paramount sovereignty.”* 

In the Second Employers’ Liability Cases* the Supreme Court went a step 
further. The Connecticut Supreme Court had refused to enforce the federal 
Employers’ Liability Act on the grounds that it conflicted with the public 
policy of the state and would be inconvenient for the state courts to administer. 
It was held that the right of a state court to entertain jurisdiction over a federal 
cause of action was made-a positive duty where the act did not give exclusive 
jurisdiction to the federal courts and the state court was otherwise competent.*4 
Certainly the conflict of laws rule of Rhode Island is no more persuasive than is 
the public policy of Connecticut as a rationale for not enforcing federal laws. 
Viewed from a historical perspective, the Rhode Island holdings appear as an 
anachronistic throwback to the pre-Civil War era. 


*¢ State v. Pike, 15 N.H. 83 (1844); Delafield v. Illinois, 2 Hill (N.Y.) 159 (1841); Davison 


v. Champlin, 7 Conn. 244 (1828); United States v. Lathrop, 17 Johns. (N.Y.) 4 (1819); 
Jackson v. Rose, 2 Va. Cas. 34 (1815). 


27 Warren, New Light on the History of the Federal Judiciary Act of 1789, 37 Harv. L. 
Rev. 49, 70-1 (1923). 


8 16 Pet. (U.S.) 530 (1842). 

*9° Warren, Federal Criminal Laws and the State Courts, 38 Harv. L. Rev. 545, 584 (1925). 
3 93 U.S. 130 (1876). 3* Ibid., at 136. 

3 Mondou v. N.Y., N.H. & H.R. Co., 223 U.S. 1 (1911). 

33 35 Stat. 65 (1908), 45 U.S.C.A. § 51 (1943). 

34 Cf. Douglas v. N.Y., N.H., & H.R. Co., 279 U.S. 377 (1929). 
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Whether there are any significant practical implications to the Rhode Island 
decisions is debatable. Today there are several federal statutes which might be 
regarded as penal and which are customarily enforced in the state courts.*5 
The closing of state forums to their enforcement would create many difficult 
problems. One writer has suggested that since suits under such statutes are 
often for small amounts which the state courts are accustomed to handling, 
since the state courts are generally more accessible to the injured parties and 
more familiar to their attorneys, and since state court procedure is generally 
less expensive and more expeditious than federal court procedure, the practical 
result of the Rhode Island holdings would not be merely to shift the burden of 
enforcement to the federal courts, but often to prevent the injured person from 
bringing his suit at all.2* There are, however, other aspects to the problem. State 
courts, as opposed to those in the federal system, are typically “plaintiffs’ 
courts.” The caliber of the bench is generally lower, political influences are more 
likely to be manifest, juries are kept under less control and are more likely to be 
intemperate, and state procedural practices are almost universally inferior to 
the Federal Rules of Procedure.*’ In short, the federal courts are, by and large, 
better instruments for enforcing laws and administering justice. It is of course 
true that the federal courts are relatively few in number and thus less accessible 
than the state courts. But perhaps it would be salutary in the long run if the 
federal courts find themselves unable to cope with a flood of litigation turned 
away by the state courts so that Congress would be forced to establish new 
courts and extend the reach of the federal judiciary. With Rhode Island as the 


lone recalcitrant, however, such far reaching developments are hardly probable. 


Labor Law—Internal Union Policy—Racial Discrimination within Union Cer- 
tified under Federal Statute Prohibited by Fifth Amendment.—[Kansas].—The 
defendant union was certified under the Railway Labor Act’ as the collective bar- 
gaining agent for a unit of railroad shop employees. The plaintiffs were Negro 
members of the unit who had been segregated into a “Jim Crow” lodge. The 
union’s constitution provided that any such separate lodge “‘shall be under the 
jurisdiction of and represented by the delegate of the nearest white local in any 
meeting of the Joint Protective Board Federation or Convention where dele- 
gates may be seated.”* The Negro members were not permitted to participate in 

38 National Bank Act, Rev. Stat. § 5198 (1873), 12 U.S.C.A. § 86 (1945); Anti-Trust Act, 
38 Stat. 731 (1914), 15 U.S.C.A. §1 (1941); Merchant Seamen’s Act, 38 Stat. 1164 (1915) 
46 U.S.C.A. § 596 (19044); Fair Labor Standards Act, 52 Stat. 1060 (1938), 29 U.S.C.A. § 201 
(1942); Federal Employer’s Liability Act, 53 Stat. 1404 (1939), 45 U.S.C.A. §51 (1943); 
Emergency Price Control Act of 1942 as amended, 58 Stat. 632 (1944), 50 U.S.C.A. App. 
§ 901 (1944). 

36See Reese, Concurrent Jurisdiction of State and Federal Courts under Section 16 (b) 
of the Fair Labor Standards Act, 27 Va. L. Rev. 328, 336 (1941). 


37 28 U.S.C.A. § 723¢ (1941). 
t 48 Stat. 1185 (1934), 45 U.S.C.A. § 151 et seq. (1943). 
2 Betts v. Easley, 161 Kan. 558, 169 P. 2d 831, 835 (1946). 
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any determination of policy, nor to vote in the selection of those who were to 
represent them. The plaintiffs sought an injunction to restrain the defendants 
from excluding eligible Negro workmen from full participation in privileges in- 
cident to the Railway Labor Act and to restrain them from requiring segrega- 
tion into separate lodges. On appeal from a judgment sustaining the defendant’s 
demurrer, held, the acts complained of constituted a violation of individual 
rights guaranteed by the Fifth Amendment. Judgment reversed, with directions 
to overrule the demurrerand grant equitable relief by injunction. Betts v. Easley.’ 

The growing recognition of the necessity for union responsibility commen- 
surate with union power highlights the questions of racial segregation‘ and 
racial discrimination within labor organizations. The imposition of constitu- 
tional prohibitions against racial discrimination in the instant case inevitably 
casts doubt as to the immunity of other “‘private”’ organizations from judicial 
interference. At common law unions were generally free to determine their own 
organizational rules.’ More recently, however, courts have begun to take the 
position that a labor organization with a closed-shop contract cannot maintain 
a closed union.® And in Steele v. Louisville & N.R. Co.’ the Supreme Court of the 


= 
- 


3 Ibid. In two other cases, on almost identical fact situations, the Fifth Amendment has been 
held not applicable to a union certified under the Railway Labor Act. Teague v. Brotherhood 
of Locomotive Firemen and Enginemen, 127 F. ad 53 (C.C.A. 6th, 1942); Nat’l Fed. of Ry 
Workers v. Nat’] Mediation Board, 110 F. 2d 529 (App. D.C., 1940). However, the authority — 
relied on by both courts, Grovey v. Townsend, 295 U.S. 45 (1935), has since been expressly + 
overruled by the Supreme Court in Smith v. Allwright, 321 U.S. 649, 660 (1944). 


4 The court does not discuss the plaintiff’s request to restrain the defendant union from re- 
quiring segregation into separate lodges. Where equal facilities are provided, segregation by a 
state has generally been considered to be legal. Gong Lum v. Rice, 275 U.S. 78 (1927). Ex- 
ceptions have been made where the segregation interfered with property without due process 
of law, Buchanan v. Warley, 245 U.S. 60 (1917), or burdened interstate commerce, Morgan v. 
Virginia, 66 S. Ct. 1050 (1946). Where a state has through segregation denied a citizen com- 
parable educational opportunities, it has been held to violate the equal-protection clause of 
the Fourteenth Amendment. Missouri ex rel. Gaines v. Canada, Registrar of the University 
of Missouri, 305 U.S. 337 (1938). But in the instant case the petitioner must invoke the Fifth 
Amendment, since the theory is that the union acts as an agency of the federal government; 
and the Fifth Amendment has been held to contain no equal-protection clause. Detroit Bank v. 
United States, 317 U.S. 329, 337-38 (1943). 


5 Mayer v. Journeymen Stone-Cutters Ass’n, 47 N.J. Eq. 519, 20 Atl. 492 (1890). 


6 James v. Marinship Corp., 25 Cal. 2d 721, 155 P. 2d 329 (1944); Rest. Torts § 810 (1939); 
cf. Wallace Corp. v. NLRB, 323 U.S. 248 (1944). Contra: Miller v. Ruehl, 166 Misc. 479, 
2 N.Y.S. 2d 394 (1938). A closed-shop contract has been defined as an agreement between 
an employer and a union which specifies that no persons shall be employed who are not: 
members of the union and that all employees must continue to be members in good standing 
throughout their period of employment. A closed union is a union which, through prohibitive 
initiation fees or restrictive membership rules, seeks to limit its membership or to keep certain 
persons from becoming members in order to protect job opportunities for present members. 
Peterson,, American Labor Unions 252 (1945). A general discussion of the closed shop can be 
found in Despres, The Collective Agreement for the Union Shop, 7 Univ. Chi. L. Rev. 24 
(1939). Compulsory check-off of union dues with voluntary union membership has been 
suggested as a possible solution to the problem. Gregory, Labor and the Law 400 (1946). 


7 323 U.S. 192 (1944). A companion case was Tunstall v. Brotherhood of Locomotive Fire- 
men and Enginemen, 323 U.S. 210 (1944). 
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United States decided that a union’s certification as collective bargaining repre- 
sentative under the Railway Labor Act carried with it the statutory duty fairly 
to represent the interests of all the employees within the unit, including Negroes 
who were excluded from membership by the union’s constitution. In a vigorous 
concurring opinion, Mr. Justice Murphy criticized the majority of the Court 
for having analyzed the statute “solely upon the basis of legal niceties, while re- 
maining mute and placid as to the obvious and oppressive deprivation of con- 
stitutional guarantees.’”* It is interesting to observe that the Kansas Supreme 
Court chose to rest the instant decision squarely on constitutional grounds, even 
though it might have arrived at the same result on the basis of statutory inter- 
pretation, which was the technique used by the majority in the Steele case. It 
might, for example, have argued, as Mr. Justice Murphy indicated in his con- 
curring opinion,® that Congress could not have given a union the power arbi- 
trarily to deprive a Negro minority of a voice in the determination of their condi- 
tions of work without violating the Fifth Amendment.'’* Therefore, since the 
Court will seek so to construe a statute as to sustain its constitutionality,” it 
could here hold that in giving labor organizations the power to bind all mem- 
bers of the unit in the Railway Labor Act,” Congress by implication made illegal 
discriminatory conduct such as that complained of in this case. Alternatively, 
the Court might have interpreted the meaning of the term “representative” in 
the Act*’ to imply a duty of democratic responsibility by any union to those 
whose interests it is chosen to represent." For this reason the union’s action in 
maintaining insuperable procedural bars to the exertion of influence by the 
Negro workmen in the determination of union policy would be inconsistent 
with its status as statutory representative and, hence, illegal. 

The Fifth Amendment is a limitation on the federal government only and 
is not directed against the actions of individuals."® However, where an individ- 
ual acts as an executive officer of the federal government,’’ or where the organ- 


® Steele v. Louisville & N.R. Co., 323 U.S. 192, 208 (1944). 9 Thid. 


*° An interesting question can be raised as to whether Mr. Justice Murphy’s theory would 
apply equally in the case where the deprivation was based on political considerations, as where 
the minority are communists or fascists. 


* Crowell v. Benson, 285 U.S. 22 (1932). 
2 43 Stat. 1185, 1188 (1934), 45 U.S.C.A. § 152 (1943). 13 Thid. 


4 This would be a variation of the old agency theory of unions by which the labor organi- 
zation was deemed to be acting in the interest of and at the behest of its members. See Gregory, 
Labor and the Law 382-83 (1946). In the situation presented in the instant case some of the 
“principals” are barred from influencing their “agent” by the “agent.” 


*S Palko v. Connecticut, 302 U.S. 319 (1937). Such a limitation is not expressly contained 
in the Fifth Amendment, but has been added by judicial construction. In contrast, the Four- 
teenth Amendment is expressly limited in application to the states. 


*6 Corrigan v. Buckley, 271 U.S. 323 (1926). 
*7 Lipke v. Collector of Int. Rev., 259 U.S. 557 (1922). 
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ization is an agency of the federal government," the limitations of the Fifth 
Amendment have been held applicable. Similarly, in Smith v. Allwright the 
Fifteenth Amendment has been invoked against a private political party on the 
ground that it was acting as an agency of the state in conducting a primary elec- 
tion to designate party nominees. The Supreme Court has said that ‘Congress 
has seen fit to clothe the bargaining representative with powers comparable to 
those possessed by a legislative body both to create and restrict the rights of 
those whom it represents.””° Hence it does not seem too far a cry to argue that 
a union which derives power under a federal statute to bind all the members of 
the unit could reasonably be held subject to constitutional limitations as an 
agency empowered by the federal government. When, armed with its statutory. 
power as exclusive representative, the labor organization denies to members of 
the unit the right to a voice in the determination of the conditions under which 
they work, it has deprived them of their liberty,** and possibly of their prop- 
erty,” without due process of law. 

It would logically follow from the instant decision that unions which serve as 
exclusive bargaining agents under a federal labor statute may no longer restrict 
membership on the basis of race.*3 Certainly an employee who is barred from 
membership in the majority union is no less denied due process than if he is 
granted membership but not permitted to influence union policies, as in the 


*8 Morgan v. United States, 304 U.S. 1 (1938). A federal arbitration board, such as the 
former War Labor Board, might be subjected to judicial restraint if it ordered a closed shop 
to be incorporated into a contract between an employer and a union which practices racial 
discrimination. See note 23 infra. 


9 321 U.S. 649 (1944). It has been suggested that the action of a state court in enforcing a 
racially restrictive covenant constitutes a violation of the Fourteenth Amendment. See 
Gandolfo v. Hartman, 49 Fed. 181, 182 (Cal., 1892); Kahen, Validity of Anti-Negro Restric- 
tive Covenants: A Reconsideration of the Problem, 12 Univ. Chi. L. Rev. 198 (1945). 


2° Steele v. Louisville & N.R. Co., 323 U.S. 192, 202 (1944). It has been held that after 
certification of a bargaining representative by the National Labor Relations Board the em- 
ployer is precluded from individual bargaining, even at the instigation of employees. Medo 
Photo Supply Corp. v. NLRB, 321 U.S. 678 (1944). Moreover, even existing individual em- 
ployment contracts must give way. J. I. Case Co. v. NLRB, 321 U.S. 332 (1944). A thorough 
treatment of this subject can be found in Weyand, Majority Rule in Collective Bargaining, 
45 Col. L. Rev. 556 (1945). 


Cf. Allgeyer v. Louisiana, 165 U.S. 578 (1897). 


* Cf. Cameron v. International Alliance of Theatrical Stage Employes and Moving Picture 
Operators, 118 N.J. Eq. 11, 176 Atl. 692 (1935). 


23See Matter of Bethlehem-Alameda Shipyard, Inc., 53 N.L.R.B. 999, 1016 (1943). 
While the trend among unions has been decidedly away from the exclusion of Negroes, ap- 
proximately thirty unions stil] pursue a discriminatory racial policy. Thirteen unions, includ- 
ing such important organizations as the International Association of Machinists and the 
railroad brotherhoods, exclude Negroes by color bars in their constitutions or bylaws. Seven 
other unions, including the craft locals of the International Brotherhood of Electrical Workers, 
habitually exclude Negroes by practices based on unwritten rules. Ten other unions, including 
the Boilermakers, the Drop Forgers, and the Sheet Metal Workers, confine Negroes to Jim Crow 
“auxiliary locals.” Northrup, Race Discrimination in Unions, 61 American Mercury 90, 91 
(July, 1945). 
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principal case. In this regard the ramifications of Betts v. Easley seem to go be- 
yond the much-discussed case of James » Marinship Corp.,?4 where the closed 
union was held to be illegal because the labor organization enjoyed the bene- 
fits of a closed-shop contract. The doctrine of the principal case should logically 
apply wherever the union enjoys the statutory privilege of exclusive bargaining 
agent regardless of the existence or absence of a union security provision like 
the closed-shop clause. 

The reasoning in the Steele case as well as in the instant case seems applicable 
to unions certified under either the Railway Labor Act or the National Labor 
Relations Act.*s Of course, the\NLRB lacks the power to make its order. run 

against a labor organization.” In such situations, having no power to order the 

union to admit an employee who has been illegally denied admission, the Board 
has ordered the employer to reinstate the employee whose discharge the union 
secured.*? However, an independent action might be attempted in a federal 
court on the ground that the remedy against the union’s unlawful conduct has 
been implied in the statute. Precedent can be found in the Steele case where, al- 
though neither the violation nor the remedy were expressly provided in the 
Railway Labor Act, the Supreme Court still held “that the statute contemplates 
resort to the usual judicial remedies of injunction and award of damages when 
appropriate for breach of that duty.”* 

Application of due-process restrictions to unions certified under statute may 
be justified as a logical extension of Smith v. Allwright.» But the instant deci- 
sion opens a wide range of heretofore private activity to the constitutional lim- 
itations imposed by the Fifth and Fourteenth Amendments, and there will be 
those who will suggest that those questions might better be decided by the legis- 
lative branch of government.*° If the test of the applicability of those sanctions 
is whether the organization is “acting as an agency created and functioning un- 
der provisions of Federal law,”* then even such semi-private institutions as the 
American Legion or the American Red Cross or a federally-chartered corpora- 
tion might conceivably come within the orbit of judicial power. 


4 25 Cal. 2d 721, 155 P. 2d 329 (1944), noted in 44 Mich. L. Rev. 668, 18 So. Calif. L. 
Rev. 292 (1945). 

*s Under both statutes the majority representative is the exclusive representative of all 
employees. The theory of the responsibility of the majority representative toward minority 
groups grows out of this exclusive status in the unit. See Matter of Larus & Bros. Co., Inc., 
62 N.L.R.B. 1075, 1083 (1945). 

26 National Labor Relations Act § 10, 49 Stat. 449 (1935), 29 U.S.C.A. § 160 (1942). 

*?7 Matter of Wallace Corp., so N.L.R.B. 138 (1943), enforced in Wallace Corp. v. NLRB, 
323 U.S. 248 (1944). 

28 Steele v. Louisville & N.R. Co., 323 U.S. 192, 207 (1944). 29 Note 19 supra. 

3° A state statute forbidding any labor organization to deny any person membership by 
reason of his race, color, or creed, has been held not to violate the due-process clause of the 
Fourteenth Amendment. Railway Mail Association v. Corsi, Industrial Commissioner of the 
State of New York, 326 U.S. 88 (1945). 

» Betts v. Easley, 161 Kan. 558, 169 P. 2d 831, 838 (1946). 
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Municipal Corporations—Home Rule—Maunicipal Ordinance in Conflict with 
State Statute—[Ohio].—Under one of the home rule provisions of the Ohio Con- 
stitution, municipalities had the authority to adopt and enforce within their 
limits such local police and sanitary regulations as were not in conflict with gen- 
eral laws." In the exercise of this police power, the defendant city made it a mis- 
demeanor for holders of liquor permits issued by the state Department of Liquor 
Control to sell intoxicating liquors after midnight. However, a regulation 
passed by the state Liquor Control Board pursuant to the Ohio Liquor Control 
Act provided that no intoxicating liquors were to be sold on the premises of the 
holders of a certain class of permits between the hours of 2:30 A.M. and 5:30 
A.M. The plaintiff, a hotel owner in the defendant city who held a permit of this 
type, brought an action for a declaratory judgment, claiming tH&t the city 
ordinance was in conflict with the state law and therefore invalid. On appeal 
from a holding for the plaintiff, held, the ordinance was in conflict with the Li- 
quor Control Act and the regulation of the Liquor Control Board. Judgment 
affirmed, three judges dissenting. Neil House Hotel v. City of Columbus.? 

The result in the instant case is further evidence that the old problem of 
municipal home rule is not necessarily solved by sweeping constitutional pro- 
visions. By invalidating a city ordinance like that in the principal case the Su- 
preme Court of Ohio has again added to the many vicissitudes of the home rule 
movement in Ohio. ; 

The power granted municipalities to govern themselves in matters of local 
concern is a consequence of a long period of state legislative abuse. After the 
Revolution, state legislatures assumed the authority formerly vested in the 
governor as agent of the crown to grant and amend charters of cities by special 
acts, thereby making cities completely subject to legislative control—a situa- 
tion which still exists in some states, such as Illinois. The predominantly rural 
state legislatures were often corrupt and prejudiced, or at their best incom- 
petent to solve the complex local problems of large, expanding cities.4 A solu- 
tion was sought by a number of states’ in constitutional provisions conferring 

* Ohio Const. Art. 18, § 11. 


2 144 Ohio 248, 58 N.E. 2d 665 (1944).,The Appellate Court decision was reported in 68 
N.E. 2d 210 (1946). 

3 Mr. Barnet Hodes, Corporation Counsel of Chicago, has pointed out that in order for 
Chicago to permit the sale of peanuts on its Navy Pier it was necessary to secure state sanction 
through solemn legislative enactment. Hodes, Law and the Modern City 19 (1937). 

41 MacQuillin, Municipal Corporations § 93 (1940); McBain, The Law and the Practice 
of Municipal Home Rule 3-106 (1916). 

5 Arizona, 1912. Ariz. Const. Art. 13, § 2; California, 1879. Calif. Const. Art. 11, § 8; 
Colorado, 1902. Colo. Const. Art. 20; Maryland, 1915. Md. Const. Art. 11a; Michigan, 1908. 
Mich. Const. Art. 8, § 21; Minnesota, 1896. Minn. Const. Art. 4, § 36; Missouri, 1875. Mo. 
Const. Art. 9; Nebraska, 1912. Neb. Const. Art. 11a; New York, 1938. N.Y. Const. Art. 9, 
§§ 1-16; Ohio, 1912. Ohio Const. Art. 18, § 7; Oklahoma, 1907. Okla. Const. Art. 18, § 3a; 
Oregon, 1910. Ore. Const. Art. 11, § 2; Pennsylvania, 1922. Pa. Const. Art. 15, § 1; Texas, 


1912. Tex. Const. Art. 11, § 5; Washington, 1899. Wash. Const. Art. 11, § 10; and Wisconsin, 
1921. Wis. Const. Art. 11, § 3. 
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power on municipalities to frame and adopt their own charters with full au- 
thority to regulate all matters of local concern.‘ 


To enable cities to pass specific police regulations without the necessity of 
charter amendments, four state constitutions, including that of Ohio, grant 
municipalities the additional power to enforce police regulations which are not 
in conflict with general laws.’ In these four states the additional grant presents 
to the courts the problem of defining the limits of the concurrent state and 
municipal police powers. 

Thus the Ohio home rule provision® has been judicially divided into two 
parts. Municipal regulation, within an uncertain and narrow field defined by 
the courts as “local self government,” has been sustained, state laws to the con- 
trary notwithstanding.’ On the other hand, it has been uniformly stated that 


* The history of the Ohio home rule provision is perhaps typical. Prior to 1851 Ohio cities 
had suffered from characteristic legislative abuse. In that year a constitution was adopted which 
provided that the general assembly should pass no special acts conferring corporate power. 
Ohio Const. of 1851, Art. 13, § 1. By inadvertence, apparently, municipalities were not ex- 
cluded from the operation of the provision. Though it would seem that special charter acts 
were now prohibited, the legislature ignored the provision and in a few years was passing 
special laws relating to municipalities in as great an abundance as ever. In State ex rel. Att’y 
Gen. v. Cincinnati, 20 Ohio 18 (1870), however, the court held invalid a special act conferring 
upon a city powers over suburban villages not formerly within the city. The decision ended the 
practice of enacting undisguised special laws for cities. Nevertheless, the legislature accom- 
plished substantially the same result by a process of narrow classification of cities and legisla- 
tion applicable only to cities of a particular class. This practice was terminated in 1902 by the 
Supreme Court of Ohio in State ex rel. Knisley v. Jones, 66 Ohio 453 (1902), where the classi- 
fication of cities for any purpose, and city governments under this system, was held unconsti- 
tutional. A special session of the legislature called to meet this emergency substituted a uni- 
form charter applicable to every city of the state, regardless of size. All cities of Ohio were 
governed under this code until the home rule amendment of 1912 went into operation. McBain, 
The Law and the Practice of Municipal Home Rule 68-74 (1916). It was to avoid the rigidity 
of such charters applying to cities of five hundred as well as fifty thousand that the home rule 


article was proposed. 2 Proceedings and Debates of the Constitutional Convention of the 
State of Ohio 1433 (1913). 


7 The California provision, which was the earliest, states that “Any county, city, or town- 
ship may make and enforce within its limits all such local, police, sanitary and other regula- 
tions as are not in conflict with general laws.” Cal. Const. Art. 11, § 11. This provision was 
adopted in substance in the constitutions of Washington, 1899. Wash. Const. Art. 11, § 11; 
Idaho, 1889. Idaho Const. Art. 12, § 2; and Ohio, 1912. Ohio Const. Art. 18, § 3. The Cali- 
fornia courts have read the words of this section just as if no comma were present after “local,” 
and as if “local” modified police instead of regulations. Peppin, Municipal Home Rule in 
California III, 32 Calif. L. Rev. 341 (1944). 


* “Municipalities shall have authority to exercise all powers of local self-government and 
to adopt and enforce within their limits such local police, sanitary and other similar regulations 
as are not in conflict with general laws.” Ohio Const. Art. 18, § 3. 


° Thus a municipality has the authority, not subject to restriction by statute, to acquire 
and operate public utilities. Pfau v. Cincinnati, 142 Ohio 101, 50 N.E. 2d 172 (1943); it has 
dominion over city streets. Perrysburg v. Ridgeway, 108 Ohio 245, 140 N.E. 595 (1923); and 
over the election and salary of local officers, a statute regulating salaries of city councilmen 
being an unauthorized interference with local self-government. Mansfield v. Endly, 38 Ohio 
App. 528, 176 N.E. 462 (1931), aff'd 124 Ohio 652, 181 N.E. 886 (1932). Because this grant is 
absolute and not subject to state laws it has been restricted by the courts. Hitchcock, Ohio 
Ordinances in Conflict with General Laws, 16 U. of Cin. L. Rev. 1 (1942). For example, a 
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“police regulations,” such as the regulation of liquor traffic in the preseht case, 
must not conflict with general laws on the same subject. It is in determining 
when a conflict exists that the courts have been faced with difficult questions of 
interpretation. The conflict is obvious where a city attempts to permit conduct: 
which has been prohibited by the state." But where a municipality seeks to 
make unlawful some conduct which has not been prohibited by the state, the 
validity of the municipal regulation will depend on which of two existing rules 
the court adopts to determine the presence of a conflict. 

California decisions illustrate the first rule. In the leading case of In re Hoff- 
man," a Los Angeles ordinance requiring milk sold in the city to contain 3} 
per cent of solids—which was an amount higher than that prescribed by state 
law—was upheld by the Supreme Court of California on the ground that since 
it imposed requirements additional to those of the state law it did not conflict. 
The court dismissed the contention that the state by providing for a 3 per cent 
minimum had not only prohibited milk of lesser solid content but had shown 
an intention to permit the sale of milk of a solid content above the minimum. 
The Hoffman case established the rule that if the ordinance imposes the same 
or less strict requirements than the state law, it is in conflict with it, but where 
it imposes additional or stricter requirements it is valid.” The legislature must 
expressly provide that there shall be no additional local regulation of a given 
subject before the California courts will hold that state regulation invalidates 
an ordinance which does not directly conflict with it." 

The principal case is an example of a second rule to determine when a con- 
flict exists. Had the court applied the California rule,4 the midnight closing 


conflict between an ordinance and an act of the legislature, passed under its special power to 
create municipal courts and provide necessary officials, results in the fall of the former. Under- 
wood v. Isham, 61 Ohio App. 129, 22 N.E. 2d 468 (1939), aff’d without opinion 135 Ohio 320, 
22 N.E. 2d 468 (1939). 


© In Kraus v. Cleveland, 135 Ohio 43, 19 N.E. 2d 159 (1939), an ordinance permitted the 
licensing of coin gambling and amusement machines which had been prohibited by statute. 
The conflict was obvious and the ordinance was held invalid: MacQuillin, 2 Municipal Corpora- 
tions § 683 (1937). 


™ 155 Cal. 114, 99 Pac. 517 (1909). 


™ Natural Milk Producers Ass’n v. San Francisco, 20 Cal. 2d 101, 124 P. 2d 25 (1942); In re 
Iverson, 199 Cal. 582, 250 Pac. 681 (1926). 


13 James v. Myers, 68 Cal. App. 2d 23, 156 P. 2d 69 (1945); Ex parte Daniels, 183 Cal. 
636, 192 Pac. 422 (1920). 


4 In a number of Ohio cases the courts have applied the California rule. City of Coshocton 
v. Saba, 55 Ohio App. 40, 8 N.E. 2d 572 rs (1987) | (upheld an ordinance forbidding liquor sales 
after 10:00 P.M. though a regulation of the Board of Liquor Control permitted sales under the 
permit until 12: 00 p.m.); Holsman v. Thomas, 112 Ohio 397, 147 N.E. 750 (1925) (city further 
regulated activities of auctioneers to whom licenses had been granted under the Ohio Gen. 
Code); Struthers v. Sokol, 108 Ohio 263, 140 N.E. 519 (1923) (ordinances penalized certain 
acts concerning prohibition of liquor which were not declared to be illegal under the state laws) ; 
Greenburg v. Cleveland, 98 Ohio 282, 120 N.E. 829 (1918) (ordinance proscribed attempts to 
commit larceny by pickpocketing when statute made only actual larceny punishable). 
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ordinance would have been sustained, as merely adding to the regulations of 
liquor traffic established by the state legislature. Instead, the court held that 
when a statute of the legislature and a regulation of the Board of Liquor Con- 
trol say that a sale of intoxicants may not be made after a designated hour, it is 
equivalent to saying that sales up to that time are lawful, and an ordinance 
which attempts to restrict sales beyond an earlier hour is in conflict therewith 
and must yield.** The rule applied in this and some earlier Ohio cases” is that 
whenever the state has regulated a subject under its police power, any concur- 
rent regulation of that subject matter by the municipality, though more string- 
ent, is proscribed. For precedent the court relied on Schneiderman v. Sesan- 
stein," where a city ordinance prohibiting motorists approaching a school from 
proceeding at a rate greater than fifteen m.p.h. was held in conflict with a stat- 
ute which set a higher speed limit."* 

It is submitted that the Ohio rule is objectionable on several grounds. It 
proposes a rule of construction which is analytically unsound, and leads to re- 
sults that are generally undesirable and particularly inappropriate where a 
liquor ordinance is questioned. 

The rule assumes that whenever a state police regulation has either explicitly 
or by implication made some conduct permissible, it intended to grant that con- 
duct an absolute privilege, not subject to further regulation by the municipality. 
Such reasoning leads to a doubtful conclusion in the instant case where the in- 
tention to grant the permit holder an unqualified right to operate after 12:00 
P. M. does neither logically follow nor is manifested by the language of the act 


or the regulation. The regulation of the Department of Liquor Control concern- 
ing the permits in question specifically prohibited the sale within the designa- 
ted hours, but did not state that during all other hours the sale should be per- 
mitted."® 


*S 144 Ohio 248, 253, 58 N.E. 2d 665, 668 (1944). 


6 Spisak v. Village of Solon, 68 Ohio App. 290, 39 N.E. 2d 531 (1941) (municipal ordi- 
nance requiring liquor dealers to obtain permit from city was held to be in conflict with the 
state Liquor Act); Russo v. State, 28 Ohio L. Abs. 21, appeal dismissed, 134 Ohio 510, 17 N.E. 
2d 915 (1938) (invalidated city ordinance which proscribed driving of motor vehicles on its 
streets by persons under 18, where the state issued licenses to persons under 18); State ex rel. 
Cozart v. Carran, 133 Ohio 50 (1937) (where statute allowed state liquor board to issue one 
permit to sell liquor for every 2,000 inhabitants of the city, an ordinance limiting city permits 
to one for every 3,500 conflicted with the statute and was void). 


11 121 Ohio 80, 167 N.E. 158 (1929). 


#8 Ohio Code Ann. (Throckmorton, 1940) § 12603. Section 12608 provided that the pro- 
visions of § 12603 should not be diminished, restricted or prohibited by an ordinance. But 
the statute had not prohibited speed limits lower than those mentioned in the statute.. 


9 The statute governing permits of Class D-3a held by the plaintiff stated that whenever 
the permit holder’s place of business is operated for the sale of liquors after the hour of 1:00 
A.M. he shall pay an additional fee of four hundred dollars. The statute further stated that the 
holder of a D-3a permit may sell during the same hours as the holders of Class D-5 permits 
are allowed to under the Liquor Control Act or the regulations of the Board of Liquor Control. 
Ohio Code Ann. (Throckmorton, 1940) § 6064-15. The act is,silent as to the hours during 
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In view of normal rules of construction the Ohio interpretation is difficult to 
justify. The Ohio provision of 1912 was modeled after that of California which 
had been adopted in 1879 and judicially construed by 1909. It is a general rule 
that when a constitutional provision of another state is adopted after its con- 
struction by the courts of that state, a presumption arises that the adoption of 
that construction was also intended.** Substantial evidence in the records of the 
constitutional convention shows that it was the intent of the delegates that 
the Ohio courts adopt the California rule. The illustrations given in explana- 
tion of the intended operation of the provision were examples of the California 
rule.* The Hoffman case itself was cited by the chairman of the committee on 
municipal government.” 

Special considerations exist for sustaining restrictive liquor ordinances. The 
Ohio Liquor Control Act does not vest the sole power and duty to control the 
alcoholic beverage traffic in the board.?3 Under the act, a license may not be 
granted or used within a territorial unit which voted against the repeal of pro- 
hibition in 1933, unless such a unit has since authorized the sale of liquors 
therein.74 Moreover, the adoption of local option suspends the operation of the 


which liquors may be sold on the premises of a D-5 permit holder. Since the license given by 
D-3a permits was expressly intended to be governed by D-s permits, the provision that the 
D-3a permit holder shall pay the fee whenever his place shall be open after 1:00 A.M. did not 
necessarily confer on a D-3a permit holder any more privileges than D-s5 permit holders had so 
as to grant him an absolute right to operate after 1:00 A.M. The D-5 permits which governed 
the plaintiff’s rights were to be regulated by the Department of Liquor Control. Accordingly, 
the Department of Liquor Control had issued regulation No. 30 which provided that “no 
beer or intoxicating liquor shall be sold or be permitted to be consumed on week days on the 
premises of a D-3a or D-5 permit holder between the hours of 2:30 A.M. and 5:30 A.M.” 
Neil House Hotel v. City of Columbus, 68 N.E. 2d 210, 213 (1946). 


2° Mundell v. Swedlund, 58 Idaho 209, 71 P. 2d 434 (1937); Becker County Sand and 
Gravel Co. v. Wosick 62 N.D. 740, 245 N.W. 454 (1932); People v. Coleman, 4 Cal. 46 (1854). 


One of the influential delegates undertook to clarify the intended effect of the proposal to 
the convention members: “. . . . they [the municipalities] can go further than the general law, 
but if they undertake to weaken any provision of the general law it is in conflict with the 
general law and therefore inhibited, .. . . under this provision the municipality may stiffen 
within its borders the provision of the general law upon whatever particular subject is within 
the police power. Let me state what seems to me to be an illustration: The general assembly 
may enact a law ... . providing that all restaurants shall close at ten o’clock at night. No 
municipality would have a right to say that they shall keep open till eleven but they would 
have a right to say they shall close at nine ” 2 Proceedings and Debates of the Consti- 
tutional Convention of the State of Ohio 1441 (1913). 


* 2 Proceedings and Debates of the Constitutional Convention of the State of Ohio 1468 
(1913). 

*3In a fact situation substantially identical to that of the principal case, the Supreme 
Court of Michigan held a city ordinance void because the Michigan Liquor Act gave the 
Michigan commission the sole right, power, and duty to control the liquor traffic. Noey v. 
City of Saginaw, 271 Mich. 595, 261 N.W. 88 (1935). The court in the instant case, in relying 
upon the Michigan case in its decision, did not distinguish the Michigan act in which exclusive 
control of liquor traffic was given to the board, from the Ohio act in which it was not. 


#4 Ohio Code Ann. (Throckmorton, 1940) § 6064-17. 
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act within the local option territory** and makes the use of the permits issued 
unlawful.” If this is so, it may be argued that local areas should be permitted 
to partly abridge the validity of permits by means of city ordinances.”’ 

The result in the principal case is ironic in the light of some peculiar facts 
concerning the liquor question in the history of the Ohio home rule provision. 
The original proposal of the constitutional convention allowed municipalities 
to adopt local police regulations, stating that they must not conflict with “gen- 
eral laws, affecting the welfare of the state, as a whole, and no such regulations 
shall by reason of the requirements therein, in addition to those fixed by law, be 
deemed in conflict therewith unless the general assembly, by general law, af- 
fecting the welfare of the state as a whole, shall specifically deny all municipal- 
ities the right to act thereon.’** But the dry members of the convention feared 
that the wet cities might successfully claim that a general liquor law did not af- 
fect “the welfare of the state as a whole” and would thus feel free to allow un- 
controlled traffic in liquor. They therefore suggested the omission of the itali- 
cized phrase. In the process of emendation the convention eliminated the entire 
section following the words ‘general laws.” This was done under the avowed 
belief of both wets and drys that, except for the controversial phrase, the omit- 
ted part of the sentence had not conferred any rights on municipalities which 
were not already implicit in the remaining part of the home rule provision.” 
Had the last part of the provision been retained there is little doubt that the 
court in the instant case would have been compelled to uphold the ordinance 


5 Ibid., at § 6064-31. 26 Thid., at § 6064-37. 


27 If the permits were intended to produce revenue for the state treasury, a more appealing 
argument might be made against city interference. But the sums collected by the state were 
to be distributed quarterly to each municipality in the amount collected from permits therein 
for the use of the general revenue fund of the municipality. Ohio Code Ann. (Throckmorton, 
1940) § 6064-29. 

The question of whether permit holders whose licenses would be in effect revoked by muni- 
cipal police regulations of this type would be assured of a refund of fees paid was not discussed 
by the court. However, as was implied in the dissenting opinion, the Liquor Act seems to offer 
sufficient protection, for it provides for the payment to the holder of a proportionate amount 
representing the unexpired period, where a municipality makes the use of a permit unlawful 
through local option legislation. Ohio Code Ann. (Throckmorton, 1940) § 6064-29. 


28 2 Proceedings and Debates of the Constitutional Convention of the State of Ohio 1313 
(1913) (italics added). 


* While the original proposal was being discussed, Mr. Doty, a member of the convention, 
asked a member of the committee on municipal government whether the paragraph would not 
mean exactly what it was supposed to mean though a period were put after the word “laws” 
and the rest of the paragraph stricken. The committee member answered that in his opinion 
Sa Mr. Doty then questioned another member. A part of the ensuing conversation fol- 

WS: 

Mr. Doty: I would ask you, if we were to take the section as it stands, put a period 
after “general laws” and strike out all the rest of the paragraph, what difference would that 
make in what you say was attempted to be put in there? 


Mr. Rocket: Well, I don’t know. 
Mr. Dory: Well, I don’t. 
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since no statute explicitly forbade it. And yet the omission which accidentally 
resulted from the concern of the dry delegates over city ordinances liberalizing 
the liquor laws in the present case permits the court to invalidate a city ordi- 
nance which imposes an additional restriction on the liquor trade. 

Finally, considerations of policy make the California rule preferable.*° The 
sale of liquor may result in problems varying with each city and town. Where 
liquor is sold during the early morning hours a larger police force may be neces- 
sary. The added expense, coupled with the increased criminality which may ac- 
company later closing hours, may lead a municipality to prescribe earlier clos- 
ing hours. Furthermore, community attitudes toward the sale of liquor differ, 
not only because of the personal views of individuals, but because of the char- 
acter, size and compactness of the community. It was because the state legisla- 
tures could not appreciate the peculiar needs of each municipality that home 
rule was granted. The principal case, in limiting the scope of the grant, is incon- 
sistent with the end sought by home rule constitutional provisions. It leads to 
the anomalous result that cities in some states without home rule are in fact 
accorded more power in police matters than the cities of Ohio.*" 


Parent and Child—Adoption—Parent’s Consent Unnecessary—{ Maryland].— 
A mother and her second husband petitioned in Maryland for a decree of adop- 
tion of her infant child. The adoption was opposed by the child’s natural father, 
from whom, in 1937, the mother had obtained a divorce on grounds of desertion. 
In 1938, after petitioners were married, the natural father instituted proceedings 
for custody and was given permission to have the child on alternate Sundays. 
However, the natural father did not see the child before and has not seen the 
child since the custody award. The boy is fully supported by the stepfather and 
uses his name. On appeal from a decree of adoption, held, decree affirmed, two 
judges dissenting. Adoption of Lagumis.* 

In contrast to the typical American adoption statute, the Maryland statute 
does not in terms require the consent of the natural parents.? While both the 

3° As to the other two states that have a constitutional provision for municipal police power, 
Idaho, it seems, has not yet been faced with the problem here discussed. The Supreme Court 
of Washington has stated that the right of a city to exercise the police power over a particular 
subject matter ceases when the state acts, unless there is room for the exercise of concurrent 
jurisdiction. Seattle Electric Co. v. Seattle, 78 Wash. 203, 138 Pac. 892 (1914). But whether 


there is room for such exercise depends in turn on the court’s determination of the legislative 
intent. Thus, neither has the Washington court indicated which rule of construction it will 
adopt. 


3 In Michell v. City of Birmingham, 222 Ala. 389, 133 So. 13 (1931), an ordinance pro- 
hibiting the practice of fortune-telling or palmistry for reward was held valid, though a general 
law provided for licensing of fortune-telling. There is no home rule provision in Alabama. 

* 46 A. ad 189 (Md., 1946). 

* “The several equity courts of this state, upon the application of any person residing in the 
city or county where such application is made, or the equity court in the city or county where 
a person to be adopted resides, shall have power to pass a decree declaring any person the 
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majority and dissent use the statutory standard of the welfare of the child, they 
differ as to the weight to be accorded the rights of the natural father. The 
majority held that under the Maryland statute the adoption can be decreed 
over the father’s objection if it is justified by the welfare of the child. Such 
justification was held to exist because, if the adoption is granted, the boy will 
remain with his natural mother and with the only father he has ever known in 
the home and environment to which he is accustomed; while, on the other hand, 
the neglect of the natural father had practically destroyed the tie between him 
and the child. The minority, on the other hand, argued that such drastic action 
should be taken over the objection of the father only in those exceptional cases 
where it is imperative for the welfare of the child. That it would be best for the 


boy to be reared by the mother and stepfather was said to justify a custody 
award, but not an adoption. 


Under Maryland law, an adoption decree results in a complete severance of 
the legal relationship between the natural father and the child.* The father 
loses his rights of custody, services, earnings, and control of the child.* The child 
now owes these duties to the adoptive parents,’ and they assume the obligations 


adopted child of the petitioner, upon such reasonable notice to the parent or parents, guardian 
or guardians, of such child, if any there be, where a child is to be adopted . . . . as the court 
may order to be given, provided that the court passing the decree shall become satisfied, 
upon careful investigation, .... that the best interests and welfare of such child will be 
thereby promoted, and provided further that the child, if of sufficient intelligence and capacity 
to give an understanding assent, . . . . shall so desire.” Md. Ann. Code (Flack, 1939) Art. 16, 
§ 78. Three other states have similar provisions dispensing with the necessity of parental con- 
sent. Florida, Fla. Comp. Gen. Laws Ann. (Skillman, 1927) §§ 5078-80; South Carolina, S.C. 
Code of Laws (1942) § 255(19); Tennessee, Tenn. Code Ann. (Michie, 1938) § 4733. The trend 
has been away from statutes of the Maryland type and toward requiring consent of the natural 
parents. 


3 “The effect of such decree of adoption shall be to entitle the child so adopted to the same 
rights of inheritance and distribution as to the petitioner’s estate, and the same rights of pro- 
tection, education, and maintenance as if born to such petitioner in lawful wedlock, and the 
natural parents of such child shall be freed from all legal obligation towards it 
Ann. Code (Flack, 1939) Art. 16, § 81. Although this section indicates that all reciprocal 
intestate inheritance rights are severed by the adoption decree, it does not specifically solve 
all inheritance problems. Strahorn, Adoption in Maryland, 7 Md. L. Rev. 275, 314 (1943). 
Statutes of other states also fail to provide specifically for the many inheritance problems that 
might result after an adoption has been effected. 4 Vernier, American Family Laws 411 (1936). 


In this work the statute sections dealing with the effect of adoption on inheritance rights are 
tabulated. Ibid., at 416-51. 


‘ A clause, in an adoption decree, giving the natural parents the right occasionally to see 
the child, has been held invalid. Spencer v. Franks, 173 Md. 73, 195 Atl. 306 (1937). Some 
other statutes, however, do not provide for such a complete severance of the legal relation- 
ships, leaving some residual rights and duties to both the natural parent and the child, 4 
Vernier, American Family Laws 406 (1936). 


5 Md. Ann. Code (Flack, 1939) Art. 16, § 81; Strahorn, op. cit. supra note 3, at 310; see 
Victory Sparkler Co. v. Gilbert, 160 Md. 181, 153 Atl. 275 (1931), a workmen’s compensation 
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of support, maintenance and education. The new status of the child and the 
adopting parents will be protected to the same extent as a blood relationship.° 
Adoption, unlike custody, is not meant to deal with a temporary situation but 
produces a final and complete termination of parental rights and duties.’ Thus, 
in spite of the absence of the consent requirement in the statute, the Maryland 
courts have shown some reluctance to decree adoption over the objection of the 
natural parents.® 

The requirement of consent has its basis in the historically founded notion 
that adoption is a contract for the transfer of the child from the natural parents 
to the adopting ones.” Maryland, rather than employing this concept, has intro- 
duced into its adoption statute the element of remedying abuses of parental 
power, which has traditionally been achieved by the state’s power of parens 


case which held that the adoptive mother was the “mother” under the act and entitled to 
compensation. 


6 In a case where the natural mother, who had consented to the adoption, later attempted 
to have the decree annulled, the court held that a change in the attitude or circumstances of 
the mother did not warrant the rescission of the adoption decree. Backus v. Reynolds, 159 
Mad. 601, 152 Atl. 109 (1930). However, the court may readjust the custody against the adopt- 
ing parents if the welfare of the child so demands. Ibid., at 604. The revocation of the adoption 
against the wishes of the adopting parents can be accomplished only by instituting new 
adoption proceedings. Strahorn, op. cit. supra note 3, at 301. 


7In custody proceedings the care and control of the child is awarded. The only con¢idera- 
tion, therefore, is the best interest and welfare of the child. Md. Ann. Code (Flack, 1939) Art. 
16, § 85. Custody may be awarded to petitioners, whereas adoption might be refused. Con- 
nelly v. Jones, 165 Md. 544, 170 Atl. 174 (1933). Furthermore, a “permanent custody” award 
cannot be made. Adoption should be decreed if the judgment is meant to be permanent. 
Alston v. Thomas, 161 Md. 617, 158 Atl. 24 (1931). Although adoption and custody serve 
different purposes and have different effects on legal status, the Maryland statute seems to 
provide for the same standard in both proceedings. Md. Ann. Code (Flack, 1939) Art. 16, 
§§ 78 and 8s. 


* The Maryland court refused to allow the great aunt to adopt a child over the objection of 
the natural father, even though the child had lived with and been entirely supported by peti- 
tioner. Connelly v. Jones, 165 Md. 544, 170 Atl. 174 (1933). The court said, “The statutory 
provisions for adoption of children themselves contain no reference to the natural rights of the 
parents, but it requires no argument to support the implication that the laws do not mean to 
deprive parents of their own children, except under extraordinary conditions, such as do not 
exist in this case.” Ibid., at 546. But where the father had abandoned the child with the result 
that he became a public charge and was given to petitioners to rear as their own, adoption was 
decreed. Alston v. Thomas, 161 Md. 617, 158 Atl. 24 (1931). “Having forfeited the confidence 
of the court by his conduct, the sincerity of the claim of the father is not clear, and it is im- 
perative that the welfare of the child rather than any paternal right must be the controlling 
factor.” Ibid., at 620. 


9 For a good discussion of the background of adoption under the theory and practice of 
ancient law see Bosman, The Law of Adoption, 22 Col. L. Rev. 332 (1922). Until very recently 
parents could transfer their children by a deed certified and filed as in a property gift or sale. 
Abbott, Adoption, 1 Encyc. Soc. Sci. 461 (1930). The development, however, has been from a 
transaction of a contractual character toward a procedure which considers human values and 
recognizes the supervisory duty of the state. Breckinridge, The Family and the State 357, 361 
(1934). 
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patriae” and enforced in proceedings different from the adoption proceedings.” 
This combination appears to be unfortunate. 

Generally it is better for a child to remain with his natural parents as long as 
‘they wish to have him and do not abuse their powers. Even where temporary 
measures may be justified, a permanent change in legal status, although it may 
produce material advantages for the child, has intangible effects which are dif- 
ficult to measure and foresee.” Emotional attachments are not so easily severed 
as legal ties. 

The requirement of parental consent also provides a safeguard to the adopt- 
ing parents. Generally it is their interests which have been given the least atten- 
tion by state legislatures." The possibility of future interferences with the new 
security of the adoptive parents and the child are greatly reduced when the 
natural parents have willingly relinquished their rights." 

Moreover, the political implications of allowing a child to be taken from his 
parents without their consent are disturbing. The state might establish stand- 
ards of race, religion or education which, if not met by the parents, might justify 
taking the child. Such extreme disregard of parental rights has in recent years 
occurred in other countries.’ Even though some seemingly beneficial adoptions 
might be thwarted by the necessity of obtaining the consent of the natural 


t° In the English legal tradition, the state, through chancery, could invade the sacred area of 
parental rights in order to fulfill the king’s duty of guarding the interests of infants and de- 
pendents. A parent had no vested rights in the child that the state, as parens patriae, could 
not interfere with. Breckinridge, The Family and the State, 360 (1934). However, when the 
court of chancery asserted its authority it did not do so by virtue of the rights of adoptive 
parents but in the interests of the child. Bosman, The Law of Adoption, 22 Col. L. Rev. 332, 
335 (1922). 

™ The abuse of parental powers generally became the issue in habeas corpus proceedings 
in the law courts, or by petition to the chancellors to exercise the prerogative of the crown as 
parens patriae, to dispose of the custody of the child. Finlay v. Finlay, 240 N.Y. 429, 148 
N.E. 624 (1925). 


* For a discussion of the emotional problems resulting from adoption, see Gallagher, The 
Adopted Child (1936). Some children are temperamentally not suited for adoption, and 
strongly and persistently resist the substitution of foster parents for their own. Theis and 
Goodrich, The Child in the Foster Home 118 (1921). The authors discuss the problems of both 
the child and the adoptive parents. 


13 While many statutes recognize the interests of the natural parents and of the child, only 
few require an investigation of the child’s antecedents or of his mental or physical condition 
as a protection to the foster parents. 4 Vernier, American Family Laws 297 (1936). Alabama 
provides for an interlocutory decree to become final only after child has lived with petitioner 
for one year. Ala. Code Ann. (Michie, 1940) tit. 27, § 4. This gives both the petitioners and 
child a trial period. 

4 In refusing to annul adoption decrees courts have emphasized the fact that the natural 
parents willingly gave up their child. Hurley v. Martin, 283 Mass. 415, 186 N.E. 596 (1933); 
Lorre v. Pippin, 110 W. Va. 357, 158 S.E. 673 (1931); State v. Keeley, 32 S.D. 526, 143 N.W. 
953 (1913); Stickles v. Reichart, 203 Wis. 579, 234 N.W. 728 (1931). 

*s For example, membership in the Hitler Youth was made compulsory in Germany in 
1936, regardless of parental wishes. Neumann, Behemoth 71 (1942). For an excellent account 
of how the state took over complete control of the education of the German children, see Mann, 
School for Barbarians (1938). 
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parents, there may be potential danger in making the child’s welfare, as deter- 
mined by a state agency, the only consideration in deciding adoption issues. 

Only where a court has already deprived a parent of custody or guardian- 
ship, his consent is and should not be required." In the instant case, the father 
may well be regarded as having forfeited his rights.’ Thus, the outcome of the 
principal case would probably have been the same had it arisen in Illinois or 
some other state requiring consent ."* 


SEC—Registration of Securities—Failure to Register Resulting in Penal Ac- 
tion against Broker Redistributing for Person Controlling Issuer—{F ederal] —The 
respondent, a broker-dealer using the medium of the New York Stock Exchange, 
sold a substantial number of shares for a person controlling the issuer. Although 
the shares were registered under the Securities Exchange Act of 1934, there was 
no registration statement in effect under the Securities Act of 1933 as the issue 
had originally been distributed prior to the 1933 act. The SEC, proceeding 
under authority granted by the 1934 act’ to penalize brokers who have wilfully 
violated the Securities Act of 1933, ruled that the respondent’s transactions 
were not within the exemptions of the 1933 act, and that the respondent was 
therefore acting as an underwriter within the terms of the act and should have 


6 Ala. Code Ann. (Michie, 1940) tit. 27, § 3. Generally, the termination of parental rights 
should be decided in separate proceedings and should not become an issue in the adoption 
action. The conflict between such rights and the welfare of the child is a separate issue from 
the adoption itself. Many states provide for such termination in custody or guardianship pro- 
ceedings in a juvenile court on recommendation of a social or administrative agency. Courts 
specializing in human relationships or domestic problems are more competent to deal with the 
various factors determining parental qualifications. Such determinations should be made 
only after a complete investigation by a worker trained in evaluating the importance of 
natural parents in relation to the welfare of the child. 


7 Even states requiring consent provide for the forfeiture of parental rights where the 
parent has abandoned, deserted or neglected the child. 4 Vernier, American Family Laws 
346-93 (1936). In these situations parental rights have been terminated by the actions of the 
parent. Moreover if the parent has been imprisoned or adjudged insane, is a drug addict or 
habitual drunkard, his consent to the adoption is not required since he is deemed to be unfit to 
fulfill his obligations. Ibid. 


8 Baker v. Strahorn, 33 Ill. App. 59 (1889). The court allowed the grandparents to adopt 
their grandchild over the objection of the father. The mother had obtained a divorce on grounds 
of desertion and had been awarded custody. The court indicated that the welfare of the 
child is of prime importance, and caprice, obstinacy or opposition on the part of the non- 
consenting parent should not be regarded. Ibid., at 60. Nims, The Illinois Adoption Law and 
Its Administration (1928). The Illinois rule is not changed in this respect by the new adop- 
tion statute. Ill. Ann. Stat. (Smith-Hurd, Supp. 1945) C. 4, § 4-1. 


* Section 15 (b) of the Securities Exchange Act of 1934 empowers the Commission to re- 
voke the registration of any broker who has wilfully violated any provision of the Securities 
Act of 1933. 48 Stat. 895 (1934), as amended, 15 U.S.C.A. § 780 (b) (1941). Section 15 A (I) (2) 
authorizes the Commission to suspend for a period not exceeding twelve months or to expel 
from a registered securities association any member thereof who has wilfully violated any 
= of the Securities Act. 48 Stat. 881 (1934), as amended, 15 U.S.C.A. § 780-3 (I) (2) 

1941). 
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registered the securities prior to their sale.? The respondent’s membership in 
the National Association of Securities Dealers, Inc., was accordingly suspended 
for a period of twenty days. In the Matter of Ira Haupt & Co.3 

The SEC’s ruling, requiring registration of unsolicited brokers’ transactions, 
represents a departure from previous administrative interpretations, and illus- 
trates the Commission’s view of the flexibility of the Securities Act of 1933 and 
its adaptability to changing market conditions. The general purpose of the 
act is to protect the investing public by promoting disclosure of information 
concerning securities publicly offered‘ through the mails or in interstate com- 
merce. To this end the filing of registration statements and the use of prospec- 
tuses is made a prerequisite to the sale of all but certain exempted securities. Al- 
though shares originally distributed prior to the act are exempt from the regis- 
tration requirements,’ this exemption has been denied in the case of a resale to 
the public of a substantial number of shares held by persons controlling the is- 
suer® on the ground that such a secondary distribution “may possess all the 


2 48 Stat. 77 (1933), as amended, 15 U.S.C.A. § 77e (a) (1941). 
3 Securities Exchange Act of 1934, Release No. 3845 (1946). 


4 Although the terms “public offering” and “distribution” are not defined in the Securities 
Act, it has been said that they refer to every part of a pre-arranged program for the distribu- 
tion of a substantial block of securities by means of which it finally reaches the investing pub- 
lic. In the matter of Oklahoma-Texas Trust, 2 S.E.C. 764 (1937), aff’d Oklahoma-Texas 
Trust v. Securities and Exchange Comm’n, 100 F. 2d 888 (C.C.A. roth, 1939). While there are 
no fixed standards as to the amount of shares to be offered or of the number of offerees neces- 
sary to bring the transactions within the terms “public offering” of “‘distribution,” certain 
criteria have been offered by the SEC’s legal staff; one must consider all the circumstances 
surrounding the transactions including the number of offerees and their relationship to each 
other and the issuer, the number of blocks of shares offered, the size of the offering, and the 
manner of the offering. Opinion of General Counsel of Securities and Exchange Comm’n, 
Securities Act of 1933, Release No. 285 (1935). In the instant case, although the precise extent 
of the distribution could not be predetermined as it was conditioned upon the market price, the 
commission found, nevertheless, that a distribution within the meaning of the act had been 
made because it was clearly intended that a substantial block of shares would be sold. 


5 Section 3 (a) (1) of the Securities Act of 1933, 48 Stat. 75 (1933), as amended, 15 U.S.C.A. 
§ 77c (a) (1) (1941), exempts “Any security which prior to... . the enactment of this title 
has been sold or disposed of by the issuer.” 

6“... . but this exemption shall not apply to any new offering of such security by an issuer 
or underwriter.” Ibid. In referring to the definition of an “underwriter” in section 2 (11), the 
House report explains that ‘“The last sentence of this definition defining ‘issuer’ to include... . 
persons controlling the issuer has two functions . . . . its second function is to bring within the 
provisions of the bill redistributions whether of outstanding issues or issues sold subsequent- 
ly to the enactment of the bill. All the outstanding stock of a particular corporation may be 
owned by one individual or a select group of individuals. At some future date they may wish to 
dispose of their holdings and to make an offer of this stock to the public. Such a public offering 
may possess all the dangers attendant upon a new offering of securities. Wherever such a redis- 
tribution reaches significant proportions the distributor would be in the position of controlling 
the issuer and thus able to furnish the information demanded by the bill. This being so, 
the distributor is treated as equivalent to the original issuer and, if he seeks to dispose of the 
issue through a public offering, he becomes subject to the act. The concept of control herein 
involved is not a narrow one depending upon a mathematical formula of 51 per cent of voting 
power, but is broadly defined to permit the provisions of the act to become effective wherever 
the fact of control actually exists.” H. Rep. 85, 73d Cong., 1st/Sess. 13-14 (1933). 
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dangers attendant upon a new offering.””’ Since the respondent in the instant 
case sold shares in connection with a secondary distribution, his actions consti- 
tute him an underwriter within the meaning of the act® and subject to its regis- 
tration requirements unless he is permitted to take advantage of the special ex- 
emption permitting unsolicited broker’s transactions to be effected without prior 
registration.’ It has been only comparatively recently that substantial distribu- 
tions could be made without active solicitations by brokers connected with the 
distribution.** Before the development of the recent seller’s market, members of 
the Commission’s legal staff had suggested that active solicitations were neces- 
sary to deny the benefit of the special exemption even where the broker claiming 
the exemption was clearly an underwriter by reason of his connection with the 
distribution.” Indeed, six months before the instant ruling the SEC confirmed 
this conclusion by their ruling in In the Matter of The United Corp.” permitting 
that corporation to dispose of common stock of a subsidiary through brokers on 
the exchange without prior registration of the issue under the Securities Act. 
That situation was, however, distinguishable from the instant case since the en- 
tire transaction was effected under the supervision of the commission pursuant 
to Rule U-100 promulgated under the Public Utility Holding Company Act of 
1935. Although there were solicitations present in the instant case, the commis- 
sion did not base its determination upon that fact, but explicitly stated that the 
prior interpretations of the act were not controlling since they had been de- 


1H. Rep. 85, 73d Cong. rst Sess. 13-14 (1933). 
® Section 2 (1 1) of the Securities Act of 1933 defines an underwriter as “any person who 
. sells for an issuer in connection with, the distribution of any security 
the paragraph the term ‘issuer’ shall include . . . any person . . . . controlling the issuer. 
48 Stat. 74 (1933), as amended, 15 U.S.C.A. $ 77b (11) (1941). 
9 48 Stat. 77 (1933), as amended, 15 U.S.C.A. 77d (2) (1941). 


t° For an interesting commentary on public buying habits during the recent seller’s market 
see Velie, Babes in Wall Street, 117 Collier’s 12 (April 27, 1946). 


A former General Counsel for the Securities and Exchange Commission had stated that 
“It follows that even though the broker acting for the affiliated stockholder were to be held an 
underwriter, it would still be possible for his transactions to be entitled to the exemption 
afforded by Section 4(2) for unsolicited ‘brokers transactions.’ Implicit in this term would 
appear to be the requirement that the purported broker receive only his usual and customary 
commission, in connection with such sales, and that he effect such sales only by means cus- 
tomarily employed by a broker in the usual and regular execution of customers’ orders. It 
would seem inevitable, as a practical matter, that where an affiliated stockholder is endeavoring 
to effect a disposition of all or a substantial part of his holdings, a broker or brokers executing 
transactions on his behalf would go beyond the function properly exercised in transactions 
with Section 4(2) and would therefore not be entitled to exemption under that Section.” 
Throop and Lane, Some Problems of Exemption under the Securities Act of 1933, 4 Law & 
Contemp. Prob. 89 (1937). And see letter of former Security and Exchange Commissioner 
Edmunde Burke, Jr., Memorandum on Behalf of Respondents 43, In the Matter of Ira Haupt 
& Co., SEC Docket No. N.Y. 2284 (1946). 


™ Holding Company Act of 1935, Releases Nos. 6337 (1945), 6409 and 6649 (1946). It may 
be suggested that since the SEC’s ruling granting the application was not in terms restricted 
_ to unsolicited brokers’ transactions the commission has implied that even solicited purchases 
do not require registration. 
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veloped against the background of a buyer’s market in which disposal of a sub- 
stantial number of shares without some solicitation was improbable." Although 
the securities involved were registered under the Securities Exchange Act, the 
additional protection afforded investors under the Securities Act of 1933 justi- 
fies the increased burden imposed upon brokers by this ruling.'* This additional 
protection is of no avail, however, unless it is utilized by the investor. It has 
been said that a basic policy of the act is to protect investors by making avail- 
able to them during the twenty day “cooling period”’ all the information neces- 
sary to an intelligent, informed evaluation of the worth of the securities prior 
to their purchase."5 It would seem that this policy cannot be effectuated without 
modification of the act with respect to the prospectus. At present, sales of secu- 
rities are permitted if “accompanied or preceeded by a prospectus,’”* and the 
broker complies with the act by delivering copies of the prospectus to the ex- 
change for re-delivery to purchasers upon the sale.'’ This practice closes an im- 
portant avenue of reliable information until after the sale and makes the pros- 
pectus serve as a “rain check” rather than as an advisory instrument, i.e., in- 
adequacy of the information contained in the prospectus may afford the pur- 
chaser a basis for recovery under the civil liabilities provisions of the Securities 
Act of 1933.78 The commission had considered this problem when it was pre- 
sented by a similar practice of dealers who market new securities over the 
counter—the taking of orders over the telephone as soon as the registration 
statement became effective and the delivering of prospectuses with the con- 
firmation.’? The commission’s tentative solution, permitting the use of a sum- 


"3 In the Matter of Ira Haupt & Co., Securities Exchange Act of 1934, Release No. 3485 
(1946). 

4 Although the information contained in both acts is somewhat similar, the Securities Act 
affords additional protection to the investor because it contains more detailed disclosures re- 
lating to underwriters and promoters and its provisions pertaining to civil liabilities facilitate 
recovery by the investor. For comparisons of the acts see Hanna, The Securities Exchange 
Act as Supplementary of the Securities Act, 4 Law & Contemp. Prob. 256 (1937); Civil 
Liability for Misstatements in Documents Filed under Securities Act and Securities Ex- 
change Act, 44 Yale L. J. 456 (1935). 


8 Address by James J. Caffrey, The Dissemination of Information under the Securities 
Act, Securities Act of 1933, Release No. 3165 (1946). 


*6 48 Stat. 77 (1933), as amended, 15 U.S.C.A. § 77e (b) (2) (1941). 


*7 Rule 153, General Rules and Regulations under the Securities Act of 1933, as amended 
(1946). 

18 48 Stat. 82 (1933), as amended, 15 U.S.C.A. § 77k (1941); 48 Stat. 84 (1933), 15 U.S.C.A. 
§ 77] (1941). 


** The commission hopes to encourage full use of the waiting period to disseminate informa- 
tion by providing that the use of a “red herring,” prepared on the basis of the information 
contained in the registration statement as amended to correct the deficiencies pointed out in 
the commission’s first letter of comment, will not be deemed an unlawful offer or solicitation 
of an offer. Further encouragement to the use of the “red herring”’ is afforded by the proposal 
that it be permitted to serve as a final lawful prospectus if the persons receiving it are sent 
short supplementary documents containing further information necessary to correct defi- 
ciencies of the registration statement as of its effective date. This would prevent the waste 
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mary and encouraging the use of the “red herring” prospectus, while suited to 
the relatively leisurely transactions effected over the counter, probably will not 
solve the problem as presented in the more active setting of the stock exchange. 
But the requirements of the act are not based solely on the belief that the in- 
vestor will learn to protect himself. Information is brought to his attention by 
the newspaper publicity given to the rulings and releases of the commission 
concerning security issues,?° and he benefits indirectly from the very existence 
of the prospectus andthe widespread disclosure it brings about. Thus informa- 
tion which prior to the Securities Act was often undisclosed even to institu- 
tional buyers is now made available to investment counsel, the investment de- 
partment of banks, and financial advisory services. 

In view of the possibility of reliance upon the earlier interpretations of the 
act by brokers acting for a controlling person, it may be argued that the com- 
mission’s application of the new interpretation to transactions which occurred 
before the interpretation was announced is tantamount to retroactive law mak- 
ing.”* It is to be observed that not only are there possibilities of penal liabilities, 
as in the instant case, but that brokers are also subject to civil liabilities to pur- 


of material and effort under the present ruling which requires a final prospectus which dupli- 
cates most of the material found in the “red herring.”” The commission is rather hesitant 
concerning the use of a summary. If used at all, it will be used as a supplement to the “red 
herring” and not as a substitute for it. The summary, like the “red herring,” will be required 
to reflect the change in the registration statement required by the commission’s first letter of 
comment and it will be necessary to file copies with the commission a certain stated period of 
time before its use. Dissemination of Information in a Securities Act Registration Statement 
before the Effective Date, Securities Act of 1933, Release No. 3165 (1946). The SEC has 
announced the adoption of the proposal with respect to the use of the “red herring” in Rule 
131 under the Securities Act of 1933. This rule will be effective for a trial period of six months. 
The use of the summary has been postponed for further consideration. Chicago Journal of 
Commerce, p. 1, col. 2 (Dec. 6, 1946). 


2° A release concerning an issue of securities of the Hayes Mfg. Corp. offers an excellent 
example of how the commission through the newspaper publicity afforded its releases pro- 
tects the investor. Although the issuer had amended his registration statement to eliminate 
the deficiencies found by the commission, the commission, contrary to its customary prac- 
tice, deemed it necessary to the public interest to release its comment upon the deficiencies. 
In the Matter of Hayes Mfg. Corp., Securities Act of 1933, Release No. 3151 (1946); Chicago 
Journal of Commerce, p. 7, col. 1 (Aug. 20, 1946); “How to Make $3,788,000 on $17,000; SEC 
Gets Details,” Chicago Daily News, p. 26, col. 2 (Aug. 20, 1946). This practice assures public 
knowledge of the matter and tends to “chill the market.” Underwriters hesitate to handle the 
security not only for fear that it will not sell but because of the undesirability of associating 
their names with a dubious venture. 


* This administrative practice is probably unassailable, however, on the theory that the 
SEC is not changing the meaning of the statute but merely expressing what has always been 
the true meaning. Manhattan General Equipment Co. v. Comm’r, 297 U.S. 129 (1936). That 
the present interpretation coincides with the intent to separate exempt and non-exempt 
transactions on the distinction between the trading and the distribution of securities is 
supported by the comment of the House Committee on § 4(2), “Paragraph (2) exempts the 
ordinary brokerage transaction. Individuals may thus dispose of their securities according to 
the method which is now customary without any restrictions imposed either upon the indi- 
vidual or the broker. This exemption also assures an open market for securities at all times, 
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chasers under this ruling.” But since a redistribution such as that involved in the 
instant case may present all the dangers attendant upon a new offering of se- 
curities, the commission’s ruling assures to the purchasing public at least the 
minimum protection which the Securities Act affords, To rule otherwise would 
not only deny to the general purchaser the benefits afforded by secondary 
sources of information and the protection of more rigorous provisions pertaining 
to civil liability afforded by the Securities Act of 1933, but would also deny the 


use of the prospectuses to that minority of prospective purchasers who may 
actually utilize them. 


even though a stop order against further distribution.of such securities may have been entered. 
Purchasers, provided they are not dealers, may thus, in the event that a stop order has been 
entered, cut their losses immediately, if there are losses, by disposing of the securities. On the 
other hand, the entry of a stop order prevents any further distribution of the security.” 
The meaning of § 4(2) is further illuminated by the House Committee’s comment on § 2(12) 
which defines the term “dealer” to include brokers. “Transactions by a broker, however, pro- 
vided they are true brokerage transactions, are not brought within the scope of the bill by the 
specific exemptions granted in paragraph (2) of section 4. The sole object of this definition is 
thus to subject brokers to the same advertising restrictions that are imposed upon dealers, so 
as to prevent the broker from being used as a cloak for the sale of securities.” H. Rep. 85, 
73d Cong., rst Sess. 14, 16 (1933). 


2 48 Stat. 82 (1933), as amended, 15 U.S.C.A. § 77k (1941); 48 Stat. 84 (1933), 15 U.S.C.A. 
§ 77] (1941). 
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History of Roman Legal Science. By Fritz Schulz. Oxford: Oxford University Press, 
1946. Pp. xvi, 358. $7.50. 


The late Hermann Kantorowicz and Professor de Zulueta of Oxford had planned to 
edit a comprehensive history of legal science. Two books have now been published 
which had their inception in that project. One is the all too brief Introduction to Greek 
Legal Science, by Professor George Calhoun, which Professor de Zulueta published as 
an encyclopedia article after Calhoun’s untimely death; the other is the work here re- 
viewed, originally intended as a somewhat similar article but, happily, expanded by 
Professor Schulz into a substantial and independent volume." 

The Oxford Press has given us a beautifully and correctly printed book. That there 
are practically no misprints is a great achievement, and the extremely few lapses— 
“rain-wonder” instead of “miracle,” “rhetorics,”3 “strikes us into surprise” +—indi- 
cate careful editing. 

Professor Schulz tells us on his first page that this is to be neither a history of 
Roman law nor a history of the systematic thinking of Romans about the law, nor yet a 
history of the sources of Roman law. It becomes a little difficult to see just how these 
various subjects are to be distinguished from what Professor Schulz has in mind but 
by an application of the Platonic dialectic of differentiation’ he manages it, and is ap- 
parently not disturbed by the fact that to Aristotle the method of d:aipecis is merely 
a “feeble kind of syllogism,” do@ev}s cvAdoyiopds, Anal. Pr. I, 31, 46* 31. Professor 
Schulz’s “legal science” is the account of how people concerned in any way with the 
law, whether as judges, practitioners, publicists, philosophers or merely dilettanti, 
have understood their business. It is a new way of taking “legal science” and all new 
approaches are to be warmly welcomed. 


* Professor Schulz forestalls criticism of omissions in his references (p. iv). What is here 
noted, therefore, is intended as a supplement and not as a criticism. To the general works on 
Roman law mentioned on p. 3, n. 4, I should like to add R. v. Mayr’s Rimische Rechtsgeschichte 
(Samml. Goeschen, 1912-1913), and my own Handbook of Roman Law (St. Paul, 1927). For a 
concise and accurate account of the sources, it would be hard to find anything better than 
Kipp’s Geschichte der Quellen des rim. Rechts (4th ed. 1919). On Greek law, instead of the quite 
unsatisfactory volume of Vinogradoff on The Jurisprudence of the Greek City, which was written 
when that great scholar, because of his failing eyesight, was compelled to rely almost wholly on 
amanuenses, a reader will be better guided by Egon Weiss’s Griechisches Recht (1923) and 
Bonner and Smith’s two volumes on The Administration of Justice from Homer to Aristotle 
(1930). 

It is also important to add two collections of Jeges to that of Rotondi (p. 88). One is in the 
Pauly-Wissowa Realensyklopddie under lex; the other is in the Daremberg-Saglio, Dict. des 
Antiquités, s.v. Jeges. Both give the laws alphabetically and not chronologically as Rotondi 
does. It might be noted in general that Professor Schulz frequently cites the great German 
classical cyclopedia but almost never mentions the French one although it contains a number 
of excellent articles on both Roman and Greek law. 


?P. 6, n. 8. 4P. 125. 
3 P. 56, n. 5. SP. 68. 
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Professor Schulz proceeds to divide his history into four periods: the first, the 
archaic period, goes from the earliest times till about 200 B.c., when Hellenistic in- 
fluences became dominant; the second, the Hellenistic period, runs to the time of 
Augustus; the third, the classical period, from Augustus to Diocletian, and the last, 
the bureaucratic period, ends quite sharply with 534 A.D., the “decisive turning 
point,” the year in which the “codification” of Justinian was completed.* These divi- 
sions are at least as good as any other. The famous 44th chapter of Gibbon has three 
periods; the Twelve Tables to Mucius; Mucius to Alexander Severus; Alexander to 
Justinian.? The only comment I should care to make is on the sharp line at 534 A.D. 
In the following six years, no less than one hundred Novels were issued. Of these, some 
are quite lengthy and have been of great influence, especially the 118th. To say that 
534 is the “exact end” and that after this the “‘legal science of the East is properly 
called Byzantine, and that of the West, Romanistic,”’ is somewhat hardy.* Gregory 
the Great in 603 A.D. quotes Nov. go and 123, without any suspicion that the law 
after the constitutio Cordi is anything else than continuing Roman law binding on 
Romans east or west.? For each period Professor Schulz discusses, in successive chap- 
ters, the jurists, the legal profession, the character and tendencies of the jurisprudence 
of the period, and, for all the periods but the last, the forms and transmission of the 
literature. There is a certain amount of overlapping and repetition but the full Table of 
Contents and the Index enable us to discover the author’s views on anything which we 
could reasonably be seeking in a book of this sort. 

What sort of a book is it? The differentiations already mentioned give us some idea 
and the Preface tells us more. “I have written,” Professor Schulz tells us, ‘“‘not only, and 
not in the first place, for the narrow circle of specialist scholars in Roman law, but 
with the hope of being read by advanced law-students and of assisting them in their 
study of the sources. I have written no less for students of classical philology and 
ancient history.”** We shall all readily admit that no one of these groups could read 
the book without profiting by it. But unless the reader is after all a professed Romanist, 
for whom the book is not intended “‘in the first place,” he will do well to fortify himself 
by reference to one or another of the general introductions to Roman law mentioned 
on p. 3, n. 4. He is otherwise likely to be confused and he certainly will get a highly 
colored—one is tempted to say a kaleidoscopic—view of the entire subject as it pre- 
sents itself to an able and brilliant, but a little too self-confident, scholar. 

Professor Schulz writes con amore. The subject of his book is “the purest and most 
original expression of the Roman genius.””™ But he does not burst into ecstatic admira- 


© P. 332. 


1 Differences of opinion on what was the “classical age” are referred to on p. 99, Nn. 2. 
We may add R. v. Mayr’s four divisions: the first ends with the establishment of the praetor- 
ship; the second with Hadrian; the third with Diocletian; and the last is that of the orientaliza- 
tion of the law. This oriental element I should regard as of prime importance. In Professor 
Schulz’s presentation of the same period (pp. 262-329), it seems to be taken as a new form of 
Hellenization (p. 297). 


* P. 2. Compare also the strange finality he gives this exact year on p. 265. 


* Epist. 13, 50; Mon. Germ. Hist. II, 2, 417. In the same epistle he quotes the Pandects 
and the Code under these names. 


oP, iv. 3 P, 4. 
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tion at every stage of its development, as the seventeenth and eighteenth century 
Romanists did, with a declaration that the Roman law was the quintessence of human 
reason or synonymous with justice itself. He finds the most productive period to be the 
second, that in which the Promethean fire of Greek (chiefly Platonic) dialectic was 
brought to the law.” He discovers an intellectual fatigue in the brilliant achievements 
of the classical period," and while he shares the general judgment of scholars that the 
last period was devoid of originality, he is far more appreciative of its achievements 
than other historians are. 

The special merit of the book, besides the wide range of learning which brings al- 
most every field of ancient life into relation with the law, consists in the strikingly 
novel and adventurous characterizations of men and epochs in Roman legal history. 
It does not seriously derogate from this merit that most of his colleagues in the field 
will partly or wholly challenge the validity of his judgments. So vitally important an 
element in human history as the Roman law must be valued and revalued from all 
points of view and a man who like Professor Schulz has lived with the subject all his 
life and thought its problems through has earned the right to a hearing on anything 
he cares to say about them, whether his views do or do not commend themselves to 
his fellow-workers. 

Professor Schulz makes so many acute and original observations that these alone 
would give this book importance. He is very properly skeptical of the older traditions 
and is sometimes even derisive of them. It is a little unfortunate that he does not direct 
his skepticism against the cult of interpolations, which he stoutly defends, and to the 
still more difficult task of examining with caution the often brilliant and always enter- 
taining flashes of imagination that occur to him. 

He refers constantly, and nearly always disparagingly, to “modern Romanists” 
who in most cases might protest that they have not fallen into the pit from which he 
seeks to rescue them. For example, the word “hero” used as a translation of the term 
#jpws is, one should say from his own example," taken by modern Romanists much as 
he takes it. It means a distinguished legal scholar now dead. But it was a technical 
term for such a person and the modern use is practically a transliteration not wholly 
void of facetiousness. Almost the same thing can be said of the many other references 
in this book to the ineptitude of “modern Romanists.” 

That he deals a harsher measure than he wishes to receive is indicated by his plea, 
already noted, that failure to mention a book or article is no proof that he does not 
know it. But he assumes that Seckel and Kiibler in their second edition of the Juris- 
prudentiae anteiustinianeae Rel. (1911) were unaware of Conrat’s Der Westgotische 
Paulus, published in 1907.5 There might have been other reasons for omitting to men- 
tion that book in Seckel’s Preface. Again, he is surprised that one jurist should consider 
another’s opinion “ridiculous.” But he quotes with approval Beseler’s characterization 
of Johannes Stroux’s fine study of summum ius, as a “Wahnvorstellung,”™ a word I 
should be inclined to apply to much more than half of all Beseler’s work. He is more 
than a little supercilious about the merely “‘bio-bibliographical’”’ details which inter- 
ested the humanist civilians.'? But his book contains a great deal of “‘bio-bibliographi- 


=P. 68. % P. 178. 
3 P. 129. % P. 76, n. 6. 
™ P. 274, n. 12. 17 P. 3. 
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cal” matter, as indeed it could not help doing. Nor were the pre-Savigny civilians any 
more engrossed in them than their successors. 

A more general criticism, however, must direct itself to the astounding dogmatism 
which is exhibited throughout the book. He is sure of questions about which there can 
be no certainty. Thus when he has Iavolenus (D. 40, 12, 42) say “haec vera sunt” of a 
statement of Labeo, he is consciously uttering an opinion."* But Professor Schulz 
makes these statements about matters of past history even though evidence is either 
extremely defective or wholly lacking and he does so generally when he rejects other 
versions which might seem to others at least as well founded. So his view of the “‘en- 
croachment” of the priestly colleges on the law is the “true explanation.”*® And he 
appends in note 4, “All other more or less fantastic views (e.g., Jhering, Geist, i, 300 ff. 
Kunkel p. 13) are erroneous.’”° At the risk of entertaining a fantastically erroneous 
view, I would hazard a wholly different explanation than his of the relation of the 
priests to early law. He knows that pontiffis before Coruncanius “must” have given 
responsa in public” although Pomponius says the opposite, and there is nothing to 
indicate that he is wrong. The responsa of Brutus “‘must have been in the last four books 
which Q. Mucius, the augur, pronounced to be non veri Bruti libri.” This makes non- 
sense of Cicero’s reference to them. A passage of Gaius “cannot be genuine,” a judg- 
ment which is part of the entire interpolationist technique. The prooemium of the Gno- 
mon shows “beyond question”’ that it is a literary work.?4 One may retort that no 
opinion in such things is beyond question. 

Nor has Professor Schulz’s great learning saved him from statements that seem to 
me to be “unquestionably” errors. He says twice that no one who was not a member 
of a sacred college could so much as study sacral law, and cites Cato, as quoted by 
Gellius (I, 12, 17).8 Cato, however, seems to say distinctly that anybody could learn 
it but would not thereby become a pontiff or an augur. Just so, Lord Stowell or Sir 
Stafford Cripps might acknowledge that their great skill in ecclesiastical law did not 
qualify them to perform the duties of ordained priests. It was not teaching that was 
beneath the dignity of a Roman gentleman” but merely professional teaching for com- 
pensation.*? Nor was it a “clause” in the coemptio that prevented the wife from being 
servae loco, but the wholly different words used (Gaius, I, 123). When Critias speaks of 
the omniscience of God,”* he speaks as an avowed atheist, and declares this omniscient 
God to be a pure invention of magistrates in order to check secret crimes. The example 
cited by Gaius in 4, 11, is scarcely a “liberal” interpretation, but on the contrary it is 
expressly advanced as an illustration of strict pleading. It is hard to see what he means 
by stating that ‘‘no one thought of extending the lex Aquilia . . . . beyond the literal 
meaning of the words occidere, urere, frangere, rumpere’’*® and that this was true at all 
times.3* Gaius (III, 217) seems to contradict this assertion. The Temple of Saturn con- 
tained the treasure, not the State-archives, and how the “God-fearing Celts,” when 
they burnt the city, could have prevented a conflagration which destroyed the Regia 


8 P. 124. 4 P. 155, n. I. 

~P. 8. 5 Pp. 18 and 4o. 

» Tbid. ** Pp. 23 and 57. 

# P. 10. 27 Compare Seneca, Contr. II, pr. 5. 

=P. o2. Pp. 28, n. 6. 

3 P. 115. 2 P. 30. 3° P. 30, n. 8. 
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from spreading to the temples, is difficult to see.s* Besides, the Regia contained an im- 
portant shrine, that of Mars, where the sacred shields were kept. The passage quoted 
from Thucydides is a speech put in the mouth of the Spartan King Archidamas, and 
has no relevance to the point discussed.** Surely, Professor Schulz does not think that 
ius commune is used in our sources as the equivalent of consuetudo.3s Can one say that 
“speculation on the ideal state and ideal law there was none” in the Republic, in view 
of Cicero’s De Republica and De Legibus?34 The former made a considerable impres- 
sion and the De Legibus directly referred to idealized Roman practice. If they are ex 
cluded because Professor Schulz does not think Cicero was a lawyer at all, he has for- 
gotten the Pro Quinctio and the Pro Caecina. Is it indeed “‘sheer fantasy” to believe 
that the Romans consciously applied the ius gentiwm in cases of sales?35 Gaius III, 93, 
says this is exactly what they did. Moreover, that it can be alleged that ius gentium is 
merely the Greek xowvdv dixacov is next to incredible. When the Greeks met the term 
in Latin, they reduced it to paraphrases like dardters repi trav by Mveow olxobytwv 
(Mitteis-Wilcken II, 2, p. 425, from a Strasburg papyrus) or the yxdv vouipov 
of Theophilus [Ferr. p. 6]. Cicero does not say that Brutus’ book reproduced his . 
responsa “‘word for word”® but merely (De Or. 2, 32, 142) that he referred to the 
litigants nominatim and did not generalize the situations. To say ‘““No Greek word 
ebpnuatixds exists,”37 is only to say that the word is a hapax legomenon. And even that 
is not quite the case since it occurs in all the manuscripts of Pseudo-Aristeas, 137, and 
is found in all the older texts, as well as in the newest.3* 

I have omitted any references to matters in which I find Professor Schulz’s presenta- 
tion wholly unsatisfactory, as in the treatment of the ius gentium and of equity, and 
in his analysis of Roman case law.3 On these matters most Romanists will retain their 
own, doubtless prejudiced, views. 

I am afraid that the book as a whole, despite its aggressively stimulating character 
and despite the valuable supplement it affords to Krueger’s and to Kipp’s source- 
histories, will have the “unpleasantly ephemeral appearance” which Professor Schulz 
ascribes to the Krueger revisions of Mommsen’s “smaller” edition of the Digest, i.e., 
the r1th, 12th and 13th, the last being issued in 1920.4° This resulted from Krueger’s 
insertion of references to interpolations in the notes. ‘This information,” says Profes- 
sor Schulz, “belongs in the Palingenesia and the Index Interp., not to the edition.” 
Quite so. And the constant reference in this book both in the text and notes to inter- 
polations will reduce its value when scholars have returned to a reasonably scientific 
attitude toward the text of the Digest. 

The search for interpolations began afresh in Germany in the nineteenth century 
under the stimulation of Eisele and Gradenwitz. It was in no sense new. Those hu- 
manists who took a, critical attitude in their study of ancient institutions, notably 
Francois Baudouin, had referred to the difficulties presented by sources which have 
come down to us through the hands of an imperial commission composed of men who 

3 P. 33. 

32 P. 56, n. I. 34 P. 70. 3*P. o2. 

33 P. 61. . 38 P. 73. 37 P. 242. 

38 Thackeray in Swete’s Introd. to O.T. (1914), Tramontano (1931). Wendland writes 
eipe rixésrepo. after Eusebius. Nor would it mean “discoverer” but “inventive” or ‘ 
to inventions” (ibid. n. 2). A Greek at any stage of the language would have taken it as an 
alternative to edperixds. 
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were primarily administrators and legislators and only in a minor degree scholars and 
historians. In the following generations, such men as Francois Hotman, Antoine Favre 
and Johann Jakob Wissenbach sought to disentangle Papinian and Ulpian from the 
“Tribonianisms” by which they believed the original texts were distorted. 

Their fundamental approach, as we may see from the analyses of Favre (Antonius 
Faber) by de Media (Boll. del Ist. di dir. rom. xiii, 208-42) and Baviera (Archiv. Giur. 
69, 398-404), was not really different from the modern attitude except that no one 
maintained the theory, which really was peculiarly Hotman’s, that Tribonian had been 
guilty of wilful fraud in palming off on his contemporaries his own corrupt versions as 
those of the “classical” jurists. But as to method, I am inclined to believe that they 
were substantially the superiors of the revivers of their doctrine. They used as their 
criteria history and logic and not merely words. 

Their chief weakness lay in the fact that they were necessarily ignorant of the vast 
additiona] documentary material which modern archeology has put at our disposal, 
and in the fact that methods of critically studying texts of any kind had not yet been 
developed. For Roman law, such methods begin with Hugo and Savigny. And so far 
as logic is concerned, they had not rid themselves of the medieval doctrine that the 
legislation of Justinian was only slightly less entitled to the quality of perfection than 
the Scriptures themselves, and that apparent contradictions were likely to be due to 
deliberate heresy. 

The weakness of the modern school, on the other hand, is the astounding reliance it 
puts on verbal criteria—which is not philology, since philology, humanly understood, 
has taught us nothing if not the uncertain and the shifting character of verbal usage. 
Armed with “tests” like “hodie,”* the more advanced of interpolationists have turned 
the Digest into a series of colored patches, much like the polychrome Pentateuch of 
Paul Haupt, which for scholars should be an exemplum in terrorem. 

Not only has there been no real evidence in most instances of the validity of these 
tests, but a number of newly discovered texts have disproved it in some passages and 
rendered it doubtful in all. These discoveries, however, have in no way abated the 
zeal of the doctrinaires. Beseler, who has carried fantasy in these matters almost to the 
point of irresponsibility, is credited with having stated when the new fragments of 
Gaius made nonsense of much of Kniep’s views and his own, “I am still of the same 
opinion.” The story may be apocryphal, but the attitude is demonstrable. 

Unfortunately, it is Beseler who is quoted hundreds of times by Professor Schulz in 
this book and on page after page troublesome texts are brushed aside as interpolations. 
Anything can be proved in this fashion and astounding things have been proved. 

That there are interpolations in our texts of Digest and Code is undoubted. What 
they are and where they are can be determined only by a complete volte-face, by an 
admission that the method inaugurated by Eisele has led us into a blind alley and that 
the next generation of Romanists—if there is a next generation—must begin over 
again without an index of interpolations and with a willingness to refuse a verdict 
where evidence is lacking. The axiom of Wittgenstein still holds, Wovon man nicht 
sprechen kann, dariiber muss man schweigen. To which I would propose the corollary: 
“When a dozen things can be said with equal plausibility one must not say that only 
one thing can be said.” 

Max Rapin* 

* Even sed (Credite posteri!) has been used as a sign of interpolation. 


* Professor of Law, University of California School of Jurisprudence. 
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The Nuremberg Trial and Aggressive War. By Sheldon Glueck. New York: Alfred A. 

Knopf, 1946. Pp. xv, 121. $2.00. 

Professor Glueck is one of the intellectual fathers of the Nuremberg Trial and the 
host of other war-criminal trials which are now being conducted in the American Zone 
of Germany. That the war criminals were to be brought to account was obvious, at 
least since the Declaration of St. James’ Palace on January 13, 1942. Since the American 
mentality demands that such an undertaking conform to legal patterns, it was neces- 
sary to find and to shape the necessary legal weapons. Among those who forged these 
weapons Professor Glueck occupies a prominent place. 

In his earlier book, War Criminals: Their Prosecution and Punishment, he developed 
the legal bases for the prosecution of those who were to be accused of violations of the 
laws and customs of war. No less an authority than Mr. Jackson himself states that 
Professor Glueck’s “original plan is substantially the system pursued throughout the 
Nuremberg trial.” In that book of 1944, however, Professor Glueck was not yet con- 
vinced of the legal feasibility of prosecuting the National-Socialist leaders for the arch 
crime of aggressive war. “I was not at all certain that the acts of launching and con- 
ducting an aggressive war could be regarded as ‘international crimes.’ I finally decided 
against such a view, largely on the basis of a strict interpretation of the Treaty for the 
Renunciation of War (Briand-Kellogg Pact), signed in Paris in 1928.” 

In his new book of 1946, Professor Glueck states the opposite view and presents the 
legal arguments for it. These are based upon the idea that there has developed among 
civilized nations an international custom to regard aggressive war as an international 
crime and that the time has arrived to express this international custom as a rule of 
international law. The rise of this international custom is seen by Professor Glueck in 
the following developments. The Hague Convention of 1899 and 1907 regulating the 
conduct of war and the Geneva Convention of 1929 regulating the treatment of pris- 
oners of war constituted “signposts on the road toward a growing conviction that ag- 
gressive war must somehow be abolished.” The draft of a treaty of mutual assistance 
sponsored by the League of Nations in 1923 declared “that aggressive war is an inter- 
national crime.” Similar statements were contained in the Preamble to the League of 
Nations’ 1924 Protocol for the Pacific Settlement of International Disputes (which 
never legally came into force), in a Declaration adopted at the Plenary Meeting of the 
Assembly of the League of Nations on September 24, 1927, in various Inter-American 
Resolutions, and in pronouncements by Senator Borah and other members of the 
United States Senate. Finally, in the Briand-Kellogg Pact of 1928, the Powers solemnly 
renounced resort to war as an instrument of international policy. Undoubtedly these 
documents and pronouncements, to which others might be added, indicate a strong 
tendency to regard aggressive war as an unjustifiable and perhaps even an illegal act. 
But one cannot overlook the fact that until Nuremberg the outlawry of aggressive war 
constituted at best a lex imperfecta, i.e., a rule which was not sanctioned by any threat 
of punishment either of the guilty state or of its individual leaders, and that the rule of 
nulla poena sine lege has hitherto been interpreted as excluding punishment not only 
in those cases where an act has not clearly been declared illegal, but also where an 
“illegal” act has not clearly been threatened with criminal punishment. Professor 
Glueck argues against a liberal interpretation of this principle where its application 
would result in concrete injustice. But is that idea not the same as that which was 
expressed in the infamous National-Socialist amendment to the German Criminal 
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Code which declared punishable any person “‘who commits an act which . . . . deserves 
punishment according to the general principles underlying criminal law and to the 
sound feelings of the people?” This rule was declared to be incompatible with a 
democratic legal order by the World Court at the Hague, when it had to decide whether 
or not the Free City of Danzig, whose democratic constitution was guaranteed by the 
League of Nations, could receive this rule into its law. It was also among the very first 
National-Socialist laws to be repealed by the Allied Control Council for Germany. 
That even Professor Glueck is not perfectly sure of his case is indicated by the cautious 
phrasing of that crucial sentence in his first chapter in which he says that “the Pact of 
Paris may, together with other treaties and resolutions, be regarded as evidence of a 
sufficiently developed custom to be acceptable as international law.’’ 

The rule pleaded for by Professor Glueck and Mr. Justice Jackson has meanwhile 
been adopted by the International Military Tribunal and will thus, for the future, con- 
stitute a rule of international law. None of the defendants was sentenced solely for the 
crime of waging aggressive war and one might thus say that as far as they were con- 
cerned, no injustice was done. But this is not the point. The feeling for law and justice 
has not been undermined only in Germany by the events of the last thirty years. Its 
restoration is among the most urgent of our present-day tasks. In Germany in par- 
ticular we have solemnly stated that we are determined to help establish a democratic, 
i.e., a just, way of life. While a plausible legal argument can and has been made for the 
punishment of the National-Socialist leaders for the crime of waging aggressive war, 
in the eyes of laymen, and of Germans in particular, the Nuremberg judgments appear 
to be based upon an ex post facto law. The precedents set there are already being wide- 
ly applied. The German Linder have been ordered by the United States Military 
Government to enact a law punishing with hard labor, confiscation of property, fine, 
and loss of civil rights, the mere act of having joined the National Socialist German 
Workers’ Party and having participated in it in a more than nominal capacity. When 
committed, these acts were not only legal but highly laudable under that legal and 
social order to which alone the now criminals were then subject. At Dachau, the War 
Crimes Tribunal is sentencing to prison men whose sole crime consisted in having 
been guards at concentration camps and who cannot be proved to have participated 
in any traditional crime. German courts are sentencing people who have denounced to 
the then proper authorities of their country individuals who had violated rules which 
at the time had behind them all the appearance and authority of law or who obeyed 
orders of men who at the time were their superiors not only in legal appearance but 
also in actual power. At the same time we are publicly denouncing ex post facto laws 
and announcing equal justice before the law. No wonder that thoughtful people are 
shaking their heads and that those, of whom there were quite a few in Germany, who 
were hoping for and working toward a restoration of law and security are in despair 
when they hear the masses cynically state that Nuremberg and its aftermath are clear 
proof that right is nothing but might and law nothing but the command of the victor. 

Whatever legal arguments may be adduced by the keen mind of a lawyer, the prob- 
lem of punishing the instigators of an aggressive war is also a political one. There are 
weighty political reasons for welcoming for the future the existence of a judicial judg- 
ment which, over the signature of the representatives of the four big powers of the 
world, declares liable to punishment the individual instigators of an aggressive war. 


2 Reviewer’s italics. 
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But there are also weighty political arguments against nipping in the bud the promis- 
ing beginnings of a revival of the feeling for law in a country which, whatever plans one 
may hold today, will one day again occupy an influential place in the world. 


Max RHEINSTEIN* 


El Derecho en el Derecho Judicial. By Carlos Cossio. Buenos Aires: Editorial G. 
Kraft Ltda., 1945. Pp. 252. 


Carlos Cossio first presented a systematic statement of his theory of law in an earlier 
book published in 1944.7 In this, his second book, compiled from a series of lectures 
given before large audiences of Argentinian jurists and judges, Cossio goes further in 
the development of his theory. In his previous book he had introduced the “‘phe- 
nomenology of the judicial decision,” and the present book is entirely devoted to an 
amplification of this subject. 

The author starts from the three fundamental modern philosophies which form the 
bases of his theory, those of Husserl, Kelsen, and Heidegger. Applying Husserl’s 
phenomenology to the problem of the essence of law, he finds law to be “human con- 
duct in its inter-subjective relationship.” Law concerns the ego, hence the name 
““egological theory of law” for his doctrine. Law is “living human life,’’ and therefore 
the science of law is an empirical science, a science of reality and the object of this 
dogmatic science of law is human conduct, not norms. But just as every science needs 
logic, so does the law, and of necessity it must work with concepts. At this point Kel- 
sen’s “pure theory of law” is introduced but Cassio reduces it to a mere formal juridical 
logic, indispensable, it is true, but not the science of law itself. Kelsen’s great merit, 
according to Cossio, is in having discovered a new logic applicable to the egological 
theory of the science of law, namely, the logic of “‘oughtness.”” The objectives of a 
formal juridical logic are the norms, representing human conduct. Human conduct 
cannot be neutral to values and therefore values cannot be eliminated from law, but 
if law is truly a science, it-must approach its objectives in a spirit of neutrality and 
impartiality. Hence, it is the “positive values” given to the jurist in a positive legal 
order which must be taken into account rather than the “‘ideal values” assignable to 
the realm of politics and metaphysics. Heidegger’s philosophy of life, which is next 
introduced, stresses human conduct as the full life of man as distinguished from his 
mere biological life, a phenomenon of liberty, not of necessity, occurring in existential 
time as opposed to chronological time. 

The judicial decision is a fact of juridical experience, indeed, for Cossio, the pri- 
mary fact of juridical experience. Statutes are only possibilities in the abstract which 
come to life only when individualized and made concrete in the decisions of the judge. 
To Kelsen, the judicial decision created by the judge is a concrete, individual norm; 
for Cossio it is juridical experience merely represented in thought by a norm. Like all 
juridical experience, the decision is made up of three elements: the formal-logical and 
necessary structure (e.g., the statute), the material-contingent element (the “circum- 
stances of the case”), and the juridical valuation, which is both material and neces- 

* Max Pam Professor of Comparative Law, University of Chicago; formerly with the 
Office of Military Government for Germany. 


* See this writer’s review of Carlos Cossio’s La Teoria egolégica de] Derecho, 12 Univ. Chi. 
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sary. The judge is not outside the law but within it. He is never, under any system of 
law, a mere syllogistic automaton; he always creates law in applying it and therefore 
has immense power which rationalism, pursuing the chimera of legal certainty, tried 
to hide. 

Cossio next presents a philosophical survey of the different schools of thought 
dealing with the problem of interpretation, namely, the intellectualist and voluntarist 
schools. He arrives at Kelsen’s conception, according to which the judge exercises his 
will but restricted to the possibilities which the law leaves open. 

The author next raises the following questions: How does the judge choose among 
the different possibilities so as to reach a judicial decision rather than an arbitrary, 
subjective, personal, and capricious opinion? What obstacles does the legal order set 
up against such tendencies? How does the legal order reconcile the necessarily immense 
power of the judge with the postulate of the basic juridical value, legal certainty? 
The judge, answers Cossio, reaches his decision according to his knowledge and con- 
science. The whole problem of interpretation has up until now been falsely stated. 
It is not norms but human conduct which the judge has to interpret and human con- 
duct cannot be interpreted by mere logical deduction but only by comprehension. 
What the judge does is interpret human conduct through norms, which are the con- 
cepts with which we evaluate human conduct. 

The judge considers not only the circumstances of a case but also the statute; he 
has to decide whether a particular statute is “‘applicable”’ to the case before him or not. 
It is this necessary valuation which gives the judge his great power and which makes 
it impossible to predict decisions with mathematical certainty. But this power is not 
unlimited. First, there is the hermetic completeness of the legal order; if the judge 
decides that a particular statute is not applicable he must apply another rule of law. 
Thus if he decides that a certain transaction is not an agency contract he will decide 
that it is a sale. Further, the judge must interpret objectively. In considering the 
juridical value of justice it is not his conception of justice but the positive value of 
justice embodied in the positive law which is important. The fact that juridical experi- 
ence happens in existential time explains that judicial interpretations can change. A 
court in overruling a precedent values the harm done to legal certainty, the lowest but 
most powerful juridical value, against the advantage of realizing justice, the highest 
but less powerful juridical value. 

Cossio ends his book with a perusal of the revolutionary effects of his theory, citing 
many Argentinian jurists who have adopted his theory and the growing number of his 
disciples. He exhorts his readers to join him in his efforts to create an independent and 
original Argentinian philosophy of law. 

There is no doubt that American lawyers will agree with many features of Cossio’s 
theory, especially with his emphasis on the judicial decision and the law-creating func- 
tion of the judge. But he is not an adherent of “sociological jurisprudence” nor of the 
“realist school.” His theory is opposed to both rationalism and empiricism. Cossio is a 
normativist. He stems from Kelsen and his own theory is a development, not a nega- 
tion, of Kelsen’s “‘pure theory of law.” What he wants is, in his own words, “to go 
beyond Kelsen, without leaving him.” Starting from Kelsen’s “logical normativism,” 
he arrives at his “valuating normativism.” But two radical differences separate him 
from Kelsen: the interpretation of the “pure theory of law” as mere formal juridical 
logie and the conception of the dogmatic science of law as an empirical science. A 
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critique of Cossio’s theory is therefore bound to inquire into the correctness of these 
two radical differences. Kelsen himself categorically denies the interpretation of his 
theory by Cossio. Cossio answers that the author’s own meaning cannot be decisive— 
Columbus discovered America, not a new route to India. But we need not go further 
into this problem because it is closely connected with Cossio’s conception of the dog- 
matic science of law as an empirical science. 

Kelsen’s goal was to create a science of law by liberating the traditional jurispru- 
dence from the foreign elements of natural law and natural science. Now, Cossio, who 
only considers the positive values of a legal order, remains strictly within positive law 
with no excursion into metaphysics. But the moment he considers human conduct as 
the object of the dogmatic science of law, is he not bound by, or, at least, in danger of 
arriving at, a sociology of law? Certainly, this is not his intention but, as he himself 
points out, the author’s own opinion would not be decisive. Cossio defends himself vig- 
orously against the “sociological reproach.” True, he says, his theory and sociology of 
law both take human conduct as their object but the object and methods are entirely 
different. Sociology of law applies the method of explaining on the basis of the principle 
of causality; his theory studies human conduct through the comprehension of spiritual 
meanings. The jurist is not interested in a causal explanation of human conduct; he is 
interested in the significance of human conduct. Human conduct is not viewed by his 
theory, he says, as a part of nature but as-the full life of man; it is viewed phenomeno- 
logically, or from the point of view of the philosophy of life. 

To this writer it seems that one can disagree with Kelsen’s philosophical convictions. 
One can say that the juridical approach toward law is neither the only scientific nor a 
self-sufficient approach; one can criticise Kelsen’s relativism and skepticism in seeming 
to imply that a sociological cognition and a valuating critique of the law are hardly 
possible on scientific lines. But all that does not alter the fact that in his “pure theory 
of law,”’ in which Kelsen voluntarily restricts himself to the juridical approach, Kelsen 
is right. For the jurist law is a system of norms. The juridical approach, as Kojouharoff 
stated, deals with verbal propositions which are capable ef a formal approach only. 
As the great English jurist Holland said, “Jurisprudence is the formal science of 
positive law.” 

Joser L. Kunz* 


Breaking the Building Blockade. By Robert Lasch. Chicago: The University of Chi- 
cago Press, 1946. Pp. xiii, 309. $3.00. 

Though but a few months have passed since the appearance of Mr. Lasch’s excellent 
volume, much has happened in the housing field: Or to be more precise—much has 
been allowed to happen and much more undone. The OPA has been scuttled, the 
Wagner-Ellender-Taft housing bill stymied in committee, and controls vital for the 
channeling of materials and labor into home construction have been removed. The 
Veterans Housing Program itself, inaugurated so vigorously by Mr. Wyatt and sup- 
ported so enthusiastically by the White House at one time interested in “no little 
plans,” has been abandoned. 

With the departure of Mr. Wyatt from the Washington scene, it should be plain to 
all that our housing policy is “building-as-usual.” Mr. Wyatt said that that wouldn’t 


* College of Law, University of Toledo. 











324 THE UNIVERSITY OF CHICAGO LAW REVIEW 





do last February; it won’t do now. Nonetheless responsible officialdom candidly ad- 
mits that veterans—apart from a very few with ample incomes—must rely on the 
hand-me-down process for housing. And, unfortunately, there is no longer reason to 
doubt that we are ready to throw the maximum of resources into homes for the well- 
to-do (most of whom are comfortably housed), thereby ensuring, even when the boom 
is succeeded by the inevitable bust, a steady increase in an already appalling supply of 
slums. While it is easy (but no less necessary) to question the wisdom of this deliberate 
turn of events and to denounce it as a shameful betrayal of the veteran and a surrender 
to special interest, one cannot deny that it is completely in keeping with the best 
traditions of American housing. 

Mr. Lasch does an admirable job of telling us what those traditions are, how they 
got that way, what they cost us in terms of human and material blight, and what we 
must do to free ourselves from them. He details the reasons for high construction costs 
—the inflated land values, the extreme decentralization and lack of organization in the 
so-called house-building industry, the restrictive practices of builders and unions, the 
unnecessarily high financing charges. And by examining these he shows how our present 
wretched housing conditions—which have been wretched for generations—and the dif- 
ficulties we meet in improving them have their origin in a haphazard and unplanned 
system of home-building with its sole aim of profit for the builders. In short, he makes 
abundantly clear why “housing is the stepchild of industrial civilization.” 

Unlike many contemporary discussions of the housing problem, Mr. Lasch’s work 
does far more than describe bottlenecks. He relates housing, as it must be related, to 
the broader problem of planning our cities for the people who live in them. “‘Neighbor- 
hoods,” as he says, “have seldom been built for people,” primarily because the power 
to determine how we live has traditionally remained in private hands far more inter- 
ested in profit than in sound planning. Viewed in this light it is obvious that a program 
designed to provide decent housing for all must rest upon intelligent government ac- 
tion. Public land acquisition, zoning, real estate taxation, urban planning and re- 
development, and a comprehensive scheme of assistance and incentives for building 
are thus inseparable from the housing problem itself. In Mr. Lasch’s words, “Our cities 
stand as memorials to the private planning of irresponsible profit-seekers. If they are 
to be made better organs of democratic life, they must be planned in the future by 
those who derive authority from the people and answer to the community as a whole.” 

For the lawyer there are many legal obstacles to ponder. The present-day mortgage 
is not well suited to the needs of home-financing. Procedures for reclaiming tax de- 
linquent land are inadequate. Slum land can be acquired by public authorities only at 
exorbitant prices because accepted notions of due process protect the owner in his 
inflated values. The real estate tax system impedes residential construction. Building 
codes and zoning ordinances require drastic revision and overhaul. Here is a real 
opportunity for constructive legal work. 

The ground covered so clearly by Mr. Lasch is, of course, well known to specialists 
in the field. The vast and rapidly-growing literature in housing is some evidence, at 
least, that ‘‘a man’s house has now become a matter of public concern.” But it has 
remained for Mr. Lasch to make this material readable and the problems under- 
standable. His remarkably clear statement of the need for public housing and the 


manner in which it is financed and administered would, by itself, make the work 
notable. 





Cu _ tt  hhUrrllUrrhlUCUOUlUC TUM OLCOUUCUS 


BOOK REVIEWS 325 


Sooner or later these facts and the conclusions they lead to will be common knowl- 
edge. Armed with this knowledge people will demand and get the constructive action 
which special interests and their propaganda now prevent. Breaking the Building Block- 
ade is a real contribution to that essential understanding. 

Ricwarp F. Watt* 


Chief Justice Stone and the Supreme Court. By Samuel J. Konefsky. New York: The 
Macmillan Company, 1946. Pp. xxvi, 290. $3.00. 


Mr. Konefsky states that the main purpose of his book is to present ‘Mr. Stone’s 
conception of the Supreme Court’s special function in interpreting the Constitution.’" 
Its subsidiary purpose is to present the “larger trends of constitutional development as 
well as the conditions which gave rise to the controversies.’ The book, save for the 
interpolation of one or two later opinions, covers the period down to June, 1943. It 
necessarily omits much material of value in the late Chief Justice’s opinions during his 
last three terms of Court. This is, of course, a hazard involved in writing a book upon 
the views of a judge in active service. 

The author has chosen for study six topics of constitutional law: intergovernmental 
tax immunity, state power as affected by the commerce clause, federal power to spend 
and to regulate industry, the administrative process, state power to regulate industry 
as limited by the Fourteenth Amendment, and civil liberties. The background of each 
topic is given, followed by a case by case discussion of the opinions of Justice Stone as 
to both their substance and their bearing on the author’s main theme. The book closes 
with a chapter summarizing Justice Stone’s “Enlightened View of the Judicial Func- 
tion.”’3 5 

Mr. Konefsky’s principal conclusions as to the judicial methods of Justice Stone are 
these: He displayed an unwillingness to permit decision to turn on ‘‘the use of legalistic 
formulas and labels.”4 Cases should be decided “‘not on the basis of legal logic but on 
actual experience.”’s In economic matters, the courts should not “sit in judgment on 
the wisdom of legislative action,’”* and should allow “‘wide latitude . . . . for the legisla- 
tive appraisal of conditions and for the legislative choice of methods.””? But in matters 
involving civil liberties or the protection of the political processes of government, “‘he 
is prepared to weigh the legislative restriction in the light of possible alternatives and 
to substitute the Court’s view of what is necessary or appropriate in the given circum- 
stances for that of the legislature.”* 

These conclusions seem essentially correct. Justice Stone rejected the meaningless 
labels which often confused constitutional rules, e.g., permitting constitutionality of a 
state statute to turn upon whether it imposed a “direct” or an “indirect” burden on 
interstate commerce. He insisted rather that the decision in each case should be guided 
by the practical necessities which called the constitutional principle into play, and 
that in each case the factual setting of the concrete case should be carefully explored. 

* Assistant Professor of Law, University of Chicago. 

*P. vii. 3P. 255. 

2 Ibid. «P. 260. SP. 261. 

* P. 264, quoting from United States v. Butler, 297 U.S. 1, 78, 87 (1936). 

7P. 263. *P. 270. 
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Thus, Justice Stone conceived of the commerce clause as a “nationally unifying 
force.”’? It did not prohibit state regulation or taxation in accordance with local needs, 
merely because interstate commerce was involved. It had that effect only if some dis- 
cernible national policy was infringed as where there was discrimination against the 
interstate commerce, or it was placed at a disadvantage with respect to the local trade, 
or where the state statute conflicted with a federal statute, or where the free flow of 
interstate commerce was substantially impeded, or where a uniform national rule was 
required. In this area, the Supreme Court had the duty to enforce the national policy, 
even in the absence of specific Congressional legislation in the field. If, upon a weighing 
of the national and local interests, the state statute conflicted with the national policy, 
it must fall."* 

It would have been useful for Mr. Konefsky to have contrasted more specifically 
Justice Stone’s approach in reviewing state economic legislation under the commerce 
clause with his methods under the Fourteenth Amendment. As the author points out, 
Justice Stone was reluctant to curb state power in the latter type of case. There, com- 
peting local interests were weighed, e.g., the freedom of contract of employers against 
the evil of underpaid workers in the minimum wage cases," and Justice Stone was 
generally unwilling to say that there was no reasonable basis for the legislative judg- 
ment. But in commerce clause cases there was a national interest to be vindicated as to 
which a state legislature did not necessarily exercise an informed or impartial judg- 
ment. The Supreme Court was required to make its own independent appraisal of the 
interests involved and was the final arbiter in the field, subject, of course, to the exer- 
cise of Congress’ power to regulate interstate commerce.” 

Justice Stone’s famous admonition to the majority in the AAA case's was not an 
idle gesture on his part, but his fundamental precept in reviewing the constitutional 
validity, under the Fifth and Fourteenth Amendments, of regulation by the federal or 
state legislature. Although he might have his own ideas as to the wisdom of the legisla- 
tion before the Court, he was not influenced by these views in his resolution of the issues 


* Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 439 (1943), a full faith and credit case, in 
which Chief Justice Stone compared the full faith and credit clause to the commerce clause. 


1° See, for instance, the late Chief Justice’s opinion in Southern Pacific Co. v. Arizona, 325 
U.S. 761 (1945), and the many cases there cited. Mr. Konfesky, who did not have the benefit 
of the Southern Pacific case, seems to have under-emphasized the weight to be given to the 
national interest in the resolution of questions in this field. See pp. 92-93, for example. 


** Morehead v. New York ex rel. Tipaldo, 298 U.S. 587, 636 (1936), overruled in West 
Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 


” This function is comparable to the duty of the Supreme Court, in the national interest, in 
the full faith and credit cases, to make its own independent investigation of questions of law 


of the state in which a judgment had been obtained. Barber v. Barber, 323 U.S. 77, 81 (1944); 
and see note 9 supra. 


"3 United States v. Butler, 297 U.S. 1, 78-79 (1936): 

“The power of courts to declare a statute unconstitutional is subject to two guiding prin- 
ciples of decision which ought never to be absent from judicial consciousness. One is that 
courts are concerned only with the power to enact statutes, not with their wisdom. The other is 
that while unconstitutional exercise of power by the executive and legislative branches of the 
government is subject to judicial restraint, the only check upon our own exercise of power is our 
own sense of self-restraint. For the removal of unwise laws from the statute books appeal lies 
not to the courts but to the ballot and to the processes of democratic government.” 
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presented. But this was significant of a larger judicial attitude of Justice Stone, which 
Mr. Konefsky might well have explored: his policy of never interfering with what he 
considered the rightful functions of the legislature, and, indeed, his ability to decide 
cases apart from any extraneous personal views or bias. 

Thus, in the years prior to the change in 1937 in the current of constitutional deci- 
sion, Justice Stone expressed the feeling that the Court was infringing upon the legisla- 
tive sphere by actually passing judgment on the wisdom of the legislation before it. 
In later years, after the reconstitution of the Court, this same thought was expressed, 
but on questions of statutory interpretation. Justice Stone, again dissenting, often 
indicated his belief that the majority of the Court had distorted or rewritten a statute 
contrary to Congressional intent." 

Mr. Konefsky, on the whole, does a commendable job in the fulfillment of his 
secondary purpose—to trace the lines of decision in those portions of the constitu- 
tional field which he has selected. However, there are some inaccuracies in this portion 
of his work. Some of his conclusions, for instance, appear faulty in the hindsight of 
Chief Justice Stone’s opinions during his last three years of service. 

In his chapter on intergovernmental tax immunities, the author seems to find a 
shift of Justice Stone’s approach from Metcalf & Eddy v. Mitchell,"* to Graves v. New 
York ex rel. C’Keefe,* leading perhaps to a theory that all immunity depends on the 
intent of Congress to tax the states or to permit taxation by the states, or at least to a 
weighing of the actual burden of the tax in each case."? In New York v. United States, 
decided after the publication of this book, Chief Justice Stone reiterated his views of 
the Metcalf case, that there is an undefined area in which the Constitution protects one 
government from amy taxation by the other, when the taxation would infringe the 
former’s sovereignty.'? 

In his chapter on the commerce clause and state power Mr. Konefsky erroneously 
concludes that a “majority of the Court seems to have been won over to Mr. Justice 
Black’s view that Congress, and not the courts, is best able to deal with state actions 
interfering with interstate commerce.”** This is not supported by the case cited.” 
The contrary is demonstrated, at least as of this writing, by several cases at the last 
three terms holding state statutes unconstitutional even in the absence of Congres- 


14 See, for example, Walling v. Harnischfeger Corp., 325 U.S. 427, 434, 441 (1945): “It is not 
our function to prescribe wage standards or policies which Congress has not adopted.” See also 
Girouard v. United States, 66 S. Ct. 826, 830 (1946), generally, as to the respective functions 
of Congress and the Court, and in particular at 834, “It is not the function of this Court to 
disregard the will of Congress in the exercise of its constitutional power.” 


8 269 U.S. 514 (1926). 

* 306 U.S. 466 (1939). 

17 Pp. 25-27, 44-47, for example. 8 326 U.S. 572, 586 (1946). 

9 In this chapter, too, the author, at p. 41, n. 64, misstates the holding of State Tax Com- 
mission v. Van Cott, 306 U.S. 511 (1939). This case did not hold valid a Utah tax, as stated by 
the author, but merely vacated on procedural grounds the contrary decision of the state court. 
See 39 Col. L. Rev. 1043 (1939). 

* Pp. 96-97. 

™ Northwest Airlines v. Minnesota, 322 U.S. 292 (1944). 
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sional action under the commerce clause.” Justice Black admitted that his view had 
not been accepted in his concurring opinion in Morgan v. Virginia, in which he ac- 
quiesced on that ground in holding a state statute invalid. 

A number of more general criticisms suggest themselves. The author presents few 
original ideas and unfortunately his study often lacks clarity and brevity. Mr. 
Konefsky’s choice of materials also lacks the breadth of view warranted by his sub- 
ject.** Nevertheless, this is an interesting study of the work of one of our greatest 
jurists. 

Epwarp L. FrrepMan, JR.* 


* See, for example, Chief Justice Stone’s opinion in Southern Pacific Co. v. Arizona, 325 
U.S. 761 (1945), holding the Arizona Train Limit Law invalid. See also McLeod v. Dilworth, 
322 U.S. 327 (1944); Nippert v. City of Richmond, 327 U.S. 416 (1946); Freeman N. Hewit, 
67 S. Ct. 274 (1946). 


23 66 S. Ct. 1050, 1058 (1946), holding invalid a Virginia statute requiring segregation of 
races in interstate buses. 


*4 For example, Justice Stone’s important opinions in the following fields are not investi- 
gated: full faith and credit, the double taxation of intangibles, due process requirements of 
notice and hearing, the discretionary jurisdiction of federal courts of equity, the requirement 
of a proper case for constitutional decision. 


* Member of the New York Bar; formerly Law Clerk to Chief Justice Stone. 
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